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FROM THE EDITOR’S VIEWPOINT 





Trying to ascertain the forces that pro- 
moted Public Law 238, extending until June 
30, 1948, the moratorium granted insurance 
companies under Public Law 15, is like 
trying to find the answer to the age-old 
question, “Who killed Cock Robin?” In 
any event, the extension of the moratorium 
bill became law when President Truman 
affixed his signature to S. B. 1508 on July 
25, 1947. While we are able to understand 
that a desire to refrain from drawing the 
attention of critical forces is at the root of 
this failure to take credit, we feel that it is 
of considerably less importance than the 
fact that the moratorium has been extended 
and states have an additional six months 
to get their insurance affairs in order. 


A tremendous amount of regulatory leg- 
islation, as well as legislation designed to 
modernize the insurance industry, was en- 
acted during 1947. Some legislation was 
better than other. Some states didn’t en- 
act any special legislation. An extra six 
months will give those reticent jurisdictions 
a chance to act and those states which did 
act a chance to iron out some of the kinks 
and get the new machinery in operation. 


Without a doubt the industry should give 
a rising vote of thanks to the Commission- 
ers, the All-industry Committee, and the 
Committee on Laws of the National Board 
of Fire Underwriters, as well as those untiring 
members of the industry, who, together with 
independent counsel, joined in the concerted 
effort to meet the deadline of Public Law 
15. An amazing amount of time and labor 
was consumed, and the fact that approxi- 
mately forty-one out of forty-four states 
acted upon the subject is additional testi- 
mony to the work accomplished by these 
people. Regardless of whether the Com- 
missioner’s Bill, as enacted in some states, 
falls short of what is ultimately declared to 
constitute adequate regulation, or whether 
the bill furthest removed in pattern from 
the Model Bill is declared to be sufficient 


regulation, these individuals did a herculean 
job, reflecting well upon the whole industry. 


The establishment of regulatory machin- 
ery in each of our forty-eight states is not 
the only good or improvement that has 
come out of the Southeastern Underwriters’ 
decision and Public Law 15. The study of 
ways and means to keep the control of the 
insurance business under state supervision 
brought other developments. Many states 
enacted the Guertin Law, or a law incorpo- 
rating most of its provisions; the principle 
of multiple-line underwriting was furthered; 
agents’ and brokers’ requirements were re- 
viewed and tightened; investment regula- 
tions in many states were modernized and 
revised and antitrust laws enacted or amend- 
ed. The advantages of such wholesale con- 
sideration cannot be underestimated, and are 
not likely to escape the notice of powers 
that have been critical of state supervisory 
machinery. 

We would not hazard a guess as to whether 
there has been regulation adequate to meet 
the requirements set up under Public Law 
15, wherein it was stated that following the 
moratorium the Sherman Act, the Clayton 
Act and the Federal Trade Commission 
Act would be applicable to the business of 
insurance “to the extent that such business 
is not regulated by state law.” Suffice it to 
say, there is more and better considered 
regulation than ever existed previously. Al- 
though there is still some dispute as to 
what regulation means, the only argument 
remaining concerns degree rather than sub- 
stance, and is a matter that is ultimately 
for judicial decision, rather than common 
debate. 

We shall watch with interest the manner 
in which the additional six months of mora- 
torium are used by companies, by individ- 
uals and by states, Judging by precedent, 
it should be a period of diligent effort, skill- 
ful planning and efficient execution which 
will warrant wholesale approbation. 
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The Cancellation Clause 


By 
GEORGE A. SMOOT 


THE CANCELLATION CLAUSES of 

insurance policies—whether life, health, 
accident, casualty, fire or automobile—are 
becoming an increasing subject of consider- 
ation by the courts, both state and federal. 
This is due not only to the increasing use 
of insurance in all fields of business but 
also to the fact that policies are being issued 
by local agents as quick property coverage, 
without time for an extensive investigation 
of the risk involved. This makes it neces- 
sary for the risk to be reviewed and revalued 
in the light of subsequent reports furnished 
by reporting agencies and investigations by 
the companies themselves. 


A risk that might seem acceptable to the 
local agency frequently assumes an entirely 
different aspect when viewed by the insurer 
in the light of such later reports. The insur- 
ance carrier is then faced with the problem 
of recalling or terminating the policies to 
relieve itself of the undesirable risk. 


Contractual Right 


Like any other contract, an insurance 
Policy cannot be terminated at the will of 
either party alone in the absence of a con- 


Mr. Smoot, senior partner of the Wichita Falls, Texas 
firm of Smoot and Smoot, appeared in “Hundred 
Years of Texas Legal History” by Judge Ocie Speer 
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tractual right to do so. (Datz v. Union Hill 
Hudson Corporation, 175 A. 182, 178 A. 737 
(N. J.); Sanks v. St. Paul Fire & Marine 
Insurance Co., 267 N. W. 454 (Neb.); Nor- 
wich Union Fire Insurance Society v. Dalton, 


175 S. W. 459 (Tex. Civ. App.).) 


For life, health and accident policies, this 
contingency is usually taken care of by 
withholding delivery of the policy until the 
risk has been finally passed upon and found 
acceptable in the light of the insured’s ap- 
plication, medical reports and subsequent 
investigations; but for property coverage, 
this is hardly practical since business in- 
volving property rights demands immediate 
protection. Fire, automobile and, often, cas- 
ualty policies are usually issued without 
written applications and with a view of im- 
mediate coverage by means of binding-slips 
or “binders,” or by immediate delivery of 
the policies through local agencies. There- 
fore, a different method of handling prop- 
erty risks had to be found. 


To meet this situation, practically all in- 
surance policies covering property rights 
now carry what is commonly known as a 
“cancellation clause.” Briefly, this is an ex- 
press contractual right retained in the policy 
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to terminate the contract of insurance at 
pleasure. In order that the contract may 
not be unilateral, this right of cancellation 
is almost always given both to the insurance 
company and the policyholder; but for all 
practical purposes it is for the benefit of the 
company, the party that most frequently ex- 
ercises it. Where the insurance is issued on 
a binding-slip, it will, nevertheless, be sub- 
ject to the cancellation clause of the policy 
to be issued subsequently thereon, regard- 
less of whether or not the cancellation ap- 
pears in the binding-slip. (Lipman v. Niagara 
Fire Insurance Company, 24 N. E. 699, 8 
LRA 719.) 


Classes of Cancellation Clauses 


Cancellation clauses fall into two general 
classes, viz.: 

(1) Those providing for the cancellation 
of the policy upon the happening of a par- 
ticular event or contingency, as, for ex- 
ample, the failure to pay premiums. These 
are common to all types of insurance and 
usually call for no notice unless the policy 
or applicable statutes provide for it. 


(2) Those providing for cancellation at 
the will of the parties to the contract. These 
involve the requirement of notice and con- 
stitute the class discussed in this article. 


Rules of Construction 


As a condition of forfeiture in an insur- 
ance policy falls under the general rule that 
the law does not look with favor on for- 
feitures, a strict construction of this condi- 
tion will be followed. (Continental Insurance 
Company v. Daniel, 78 S. W. 866 (Ky.)..) 
Moreover, since the language of the policy 
is selected by the insurance company, which 
is free to word it as it sees fit unless re- 
stricted by statute, any uncertainty or am- 
biguity in the policy will be construed in 
favor of the insured (Liverpool, London & 
Globe Insurance Company v. Kearney, 180 
U. S. 132, 45 L. Ed. 460.) These rules of 
construction have been held specifically to 
apply to the cancellation clause. (Hughes v. 
Royal Indemnity Company, 165 N. Y. Supp. 
530.) These rules throw considerable un- 
certainty about the intent and requirements 
of the cancellation clause and open the door 
to controversy, and the courts have varied 


considerably in the construction placed upon 
the wording. However, from the numerous 
decisions on the subject a number of fairly 
well-established rules have evolved that aid 
in determining the requirements and effect 
of such clauses. These may be briefly sum- 
marized as follows: 


(1) Notice to the insured is essential. 


(2) The wording of the notice is not ma- 
terial so long as it carries a positive and 
affirmative statement of the intended can- 
cellation. 


(3) It need not be in writing unless re- 
quired by the policy or by statute. 


(4) It must be given to the insured him- 
self or to some one properly authorized to 
receive it for him; and it should be given 
to such other persons as are directly inter- 
ested in the protection afforded by the 
policy, especially if they appear in the face 
of the policy. 

(5) The time when the cancellation is to 
take effect should be specified, and it should 
be reasonable. 

(6) The notice should be received by the 
insured unless he has waived the actual 
receipt. 

We shall discuss these rules in turn. 


Necessity of Notice 


That notice is essential, is fundamental. 
(Waterloo Lumber Company v. Des Moines 
Insurance Company, 138 N. W. 504, 51 LRA 
ns. 539 (la.); Griffey v. New York Central 
Insurance Company, 3 N. E. 309 (N. Y.); 
Davidson v. German Insurance Company, 65 
A. 996, 13 LRS ns. 884, 12 Ann. Cas. 1065 
(N. J.).) The reason is obvious and unanswer- 
able. On the one hand, the insured has paid for 
and is relying upon the protection afforded by 
the policy; and he has the unquestionable right 
to notice that such protection is being with- 
drawn so that he can secure the protection 
of a policy in another company if he sees fit. 
(Lipman v. Niagara Fire Insurance Company, 
supra; Continental Insurance Company 2. 
Daniel, supra.) On the other hand, where the 
cancellation is sought by the insured him- 
self, the company has the business on its 
books and is counting the premiums as 4 
part of its income; and it, too, has an un- 
questionable right to notice that the business 
is being withdrawn so that it can be can- 
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celled on its records and not continued as a 
risk for which the company is receiving 
nothing. 


Clarity of Expression 


The wording of the notice, which may be 
verbal unless written notice is required by 
the policy or by statute (Davidson v. Ger- 
man Insurance Company, supra), should con- 
vey to the insured positive and affirmative 
information that the policy is being can- 
celled. The cancellation of the policy should 
be distinctly and unequivocally indicated. 
(Note, 50 LRA ns. 36.) In other words, 
“the notice must be so expressed as to give 
notice to the ordinary man, in the exercise of 
ordinary care,” that the right to cancel is 
being exercised. (Grant Lumber Company v. 
North River Insurance Company, 253 F. 83, 
88; Frontier-Pontiac, Inc. v. Dubuque Fire & 
Marine Insurance Company, 166 S. W. (2d) 
746 (Tex. Civ. App.).) Language that leaves 
this in doubt or that amounts to nothing more 
than a threat or caution is not sufficient. 
(Davidson v. German Insurance Company, 
supra; Clark v. Insurance Company of North 
America, 35 A. 1098, 35 LRA 276 (Me.); 
Commercial Union Fire Insurance Company v. 
King, 156 S. W. 445 (Ark.).) If sent in 
compliance with a statute, the notice, of 
course, should at least substantially comply 
with the requirements of the statute. 


Written Notice 


Where required by the terms of the can- 
cellation clause or other portions of the 
policy (York-Buffalo Motor Express v. Na- 
tional Fire and Marine Insurance Company, 43 
N. Y. Supp. (2d) 483; Smith v. American 
Insurance Company, 198 N, W. 48 (Ia.) ; Bard 
v. Fireman’s Insurance Company, 81 A. 870 
(Me.)) or by statutory requirement (Addia v. 
Globe & Rutgers Fire Insurance Company, 125 
S. E. 161 (W. Va.); Kenney v. Indemnity 
Insurance Company, 159 A. 686 (N. J.)), the 
notice should, clearly, be in writing; and it 
should be so leg'ble that its meaning is clear. 
(State Insurance Company v. Hale, 95 N. W. 
473 (Neb.).) While it has been held, as stated 
above, that verbal notice is sufficient where 
it can be demonstrated and where it does 
not violate the requirements of the policy or 
Statute (Springfield Fire & Marine Insurance 
Company v. McKinnon & Call, 59 Tex. 507), 


yet good business usage requires that it be in 


writing so that its contents cannot be 
questioned and its intent and effect can be 
construed without question. 


To Whom Notice Is Given 


The notice of cancellation, whatever the 
form, ordinarily should be given to the in- 
sured himself, that is, to the party charged 
with the payment of the premiums. But 
where other persons are “interested in main- 
taining the policy in force,” as, for example, 
a mortgagee appearing as such in the policy, 
notice must be given to them also in order 
for the cancellation to be effective. (Raw v. 
American Central Insurance Company, 77 S. E. 
1013, 45 LRA ns. 463, Ann. Cas. 1915A, 1231 
(S. C.); Glasscock v. Liverpool, London & 
Globe Insurance Company, 188 S. W. 281 
(Tex. Civ. App.).) 

However, in the complex business rela- 
tions of the present age, where the details 
of a business are necessarily handled by 
agents, there are frequently occasions where 
notice may be given to agents charged with 
the duty of keeping the property in question 
properly insured. But the authority of the 
agent receiving the notice to so act must 
affirmatively appear. (Parker & Young Man- 
ufacturing Company v. Exchange Fire Insur- 
ance Company, 44 N. E. 614 (Mass.) ; Norwich 
Union Fire Insurance Company v. Dalton, 
supra; Crown Point Iron Company v. Aetna 
Insurance Company, 28 N. E. 653, 14 LRA 
147 (N. Y.).) For example, an agent em- 
ployed merely to procure a policy of insur- 
ance for the principal is not from that 
employment alone authorized to receive no- 
tice of the cancellation of such policy, as his 
authority is not general but terminates upon 
delivery of the policy. (East Texas F*re In- 
surance Company v. Blum, 13 S. W. 572, 76 
Tex. 653; Hermann v. Niagara Fire Insurance 
Company, 3 N. E. 341, 53 Am. Rep. 197 
(N. Y.); John R. Davis Lumber Company 
v. Hartford Fire Insurance Company, 70 N. W. 
84, 37 LRA 131 (Wis.) ; Jernigan v. National 
Union Fire Insurance Company, 163 S. E. 762, 
83 LRA 295 (N. C.).) On the other hand, 
an agent, even when he also represents vari- 
ous insurance companies, may have authority 
to receive notices of cancellation if he has 
general authority from the insured to keep 
up the insurance on the insured’s property 
and to substitute other enforceable insurance 
policies so as to afford effective coverage. 
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It has been held, however, that this latter 
rule applies only where the agent has sub- 
stituted proper coverage. (Security Mutual 
Fire Insurance Company v. Gulf Insurance 
Company, 41 S. W. 2d 17 (Tex. Comm. App.).) 
The rule allowing notice of cancellation to 
an agent applies where the agency is so 
general and explicit as to indicate that au- 
thority. (Phoenix Insurance Company v, State, 
88 S. W. 917, 6 Ann. Cas. 440 (Ark.) ; Dalton 
v. Norwich Union Fire Insurance Society, 213 
S. W. 230 (Tex. Comm. App.) ; Ross Inn Cor- 
poration v. National Union Fire Insurance 
Company, 179 N. E. 256, 83 A. L. R. 293 
(N. Y. App.).) But even here the authority of 
the agent to receive the notice will not be im- 
plied where until this time similar notices have 
always been given directly to the insured. 
(Globe Fire Insurance Company v. Limburger, 
193 S. W. 222 (Tex. Civ. App.) In general, the 
courts are reluctant to charge the insured 
with cancellation notices given an agent, 
under implied authority, where it results 
inequitably. 

Of course, notice of cancellation can prop- 
erly be given to agents and representatives 
where provided for in the policy itself. (Karel- 
sen v. Sun Fire Office, 25 N. E. 921 (N. Y.); 
Lipman v. Niagara Fire Insurance Company, 
supra; Royal Insurance Company v. Wright, 
55 F. 455.) But the authority must be clearly 
and affirmatively indicated, and a general 
provision in a policy to the effect that the 
person—for example, a broker—procuring 
the insurance is to be considered the agent 
of the insured, will not be sufficient to charge 
the insured with notice of cancellation given 
such broker. (Grace v. American Central In- 
surance Co., 109 U. S. 278, 27 L. Ed. 932; 
Johnson v. North British, etc., Insurance Com- 
pany, 63 N. E. 610 (Ohio) ; City of New York 
Insurance Company v. Jordan, 284 F. 420.) As 
pointed out above, notice to such broker is 
not notice to the insured since the agency of 
the broker, as with any other agent to pro- 
cure insurance, ends with, the procuring of 
the policy. (American Fire Insurance Com- 
pany v. Brooks, 34 A. 373 (Md.); Pauley v. 
Sun Insurance Office, 90 S. E. 552, LRA 
1918E, 473 (W. Va.).) 


In this connection it may be noted that 
the right to object to the sufficiency of a 
notice of cancellation of an insurance policy 
is personal to the insured and those in privity 
with him, such as mortgagees also protected 


by the policy; and its sufficiency cannot be 
so questioned by third persons. (Phoenix 
Insurance Company v. State, supra.) 


In some states the giving of such notice 
is controlled by statute. Where the statute 
provides for an agency other than the in- 
sured, it is held that notice to such agency 
is sufficient. (Heuer v. Truck Insurance Ex- 
change, 125 P. 2d 90 (Cal. App.).) 


Date of Cancellation 


Since cancelling an insurance policy with- 
out giving the insured reasonable time to 
secure another policy to replace it would 
work a hardship on him (Continental Insur- 
ance Company v. Daniel, supra), it is usual to 
fix the date in advance so that a reasonable 
interval will intervene between the notice 
and the cancellation. Where no time is 
given, it is held that a reasonable time will 
be implied. (Chadbourne v. German Ameri- 
can Insurance Company, 31 F. 533.) The time 
when the cancellation will become effective 
is usually stated in the notice or provided 
for in the cancellation clause, a five-day in- 
terval being the most usual. Where the time 
is provided for by statute, the statutory 
time will, of course, control. (See 29 Am- 
erican Jurisprudence 262.) 

Where the time of the cancellation is fixed 
by the policy, the full time so provided must 
be given, and a loss occurring before the 
end of such period will be covered by the 
policy. (German Union Fire Insurance Com- 
pany v. Fred G. Clarke & Company, 82 A. 974, 
39 LRA ns. 829, Ann. Cas. 1913D, 488 
(Md.) ; Continental Ins. Co. v. Daniel, supra; 
Norwich Union Fire Insurance Company v. 
Dalton, supra; Ralston v. Royal Insurance 
Company, 140 P. 552 (Wash.); Wicks v. Scot- 
tish Union & National Insurance Company, 
83 N. W. 781 (Wis.).) Where the notice 
itself actually fixes a shorter time than pro- 
vided in the policy, the notice will not be 
invalidated but the cancellation will take ef- 
fect at the end of the period provided for in 
the policy. (American Glove Company v. 
Pennsylvania Fire Insurance Company, 113 P. 
688 (Calif.); Hanover Fire Insurance Com- 
pany v. Wood, 96 So. 250 (Ala.).) In other 
words, such a notice will serve to notify 
that there is to be a cancellation, but the 
insured will have the full contract period 
to secure coverage from other sources. Of 
course, a cancellation of a policy, even where 
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the notice is not given in accordance with 
the requirements as to time, may be ratified 
by the insured or his authorized representative. 
(Phoenix Insurance Company v. State, supra.) 


Receipt of Notice of Cancellation 


One of the most hotly contested questions 
connected with the practical use of the can- 
cellation clause is whether a notice sent in 
connection therewith must actually be re- 
ceived by the insured before it becomes ef- 
fective. On the one hand is the equitable 
principle that the insured should have notice 
of the termination of the insurance, and on 
the other is the insurance company’s diffi- 
culty in proving that the notice has been 
received. 

As the company issuing the policy usually 
has its office at a distance from the holder 
of the policy, the difficulty of giving notice 
and proving its receipt is apparent. Trans- 
mission by messenger is too slow and ex- 
pensive to be practical. Notice is often sent 
through the mails and telegraph service, but 
it may not reach the addressee because of 
poor or mistaken addresses; and even if it 
does reach him, it is frequently difficult to 
prove that fact unless registered mail with 
return receipt is used. Where notice is trans- 
mitted by telephone, proof is equally diffi- 
cult as both the receipt and the wording of 
the message rests upon the uncertainties of 
the memories of the parties sending and 
receiving the call. The usual, and most prac- 
tical, method is sending the notice through 
the local agent of the company, if one is 
available. The burden of showing the na- 
ture and receipt of the notice rests upon 
the insurance company (Commercial Union 
Fire Insurance Company v. King, supra; Bard 
v. Fireman’s Insurance Company, supra.), and 
its burden is not a light one since the knowl- 
edge of the receipt vel non rests of necessity 
Primarily within the knowledge of the re- 
cipient, 

As a general rule, the insured must re- 
ceive actual notice of the cancellation unless 
he is charged with notice through some act 
of his own which will estop him, or unless 
he waives actual receipt of the notice either 
by agreeing to some provision to that end 
embodied in the contract of insurance itself, 
or by some subsequent act of his own which 
would render it inequitable for him to be 
allowed to deny the receipt of the notice. 


(Niagara Fire Insurance Company v. Raden, 
5 So. 876, 13 Am. St. Rep. 36 (Ala.). Out of 
these exceptions to the general rule grows 
most of the litigation involving insurance 
losses. 


Where the parties are brought into actual 
contact at the time the alleged notice is 
given, proof of having given the notice is 
simple, although it still remains a question 
of fact with the burden of proof resting upon 
the company. But where territorial location 
of the parties makes it necessary to rely on 
notice through some agency of communica- 
tion, the difficulty of showing the receipt of 
the notice is greater than it appears at first 
thought, although it has been held to be 
sufficient even when not specifically pro- 
vided for, provided, of course, it can be 
proved. (Liverpool, London & Globe Insur- 
ance Company v. Harding, 201 F. 515.) 


Constructive Notice 


To meet this difficulty of proof, the insur- 
ance companies have resorted to provisions 
for notice by mail in the cancellation clauses. 
In simple analysis, the company woultl seem 
to have this right independent of contractual 
provision; and theoretically, it should work 
effectively. Under the rule that a letter prop- 
erly directed and stamped in the United 
States mail is presumed to be received by 
the addressee, the company has to show 
only that the written notice has been so 
sent in order to prove notice. The difficulty, 
however, lies in the fact that the showing 
so made is only prima facie, and the insured 
may counter by showing that the letter was 
never actually received. (Liverpool, London 
& Globe Insurance Company v. Harding, 
supra; Sherrod v. Farmers Mutual Fire In- 
surance Association, 51 S. E. 910 (N. C.); 
Rosenthal v. Walker, 111 U. S. 185, 28 L. Ed. 
395). As a matter of practical proof, it is 
difficult to rebut this. 


This latter difficulty has been met, in a 
measure, by a provision in the cancellation 
clause to the effect that notice may be given 
(1) by mailing it to the address of the in- 
sured as it appears in the policy or on the 
records of the company, (2) by mailing it 
to a designated governmental agency or (3) 
by designating the local agent issuing the 
policy as agent of the.insured to receive such 
notice. However, the courts are reluctant 
to recognize this last means of showing no- 
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tice where it appears that the designated 
agent is connected with the insurance com- 
pany, the reason given being that it is 
against public policy to allow such agent to 
serve two masters. (Niagara Fire Insurance 
Company v. Raden, supra.) The fundamental 
reason is probably that it is too arbitrary 
and allows a cancellation without actual no- 
tice and opportunity to secure other cover- 
age. The practical application of such 
provisions is further complicated by the fact 
that third persons interested in the protec- 
tion afforded by the policy, as, for example, 
mortgagees appearing in the mortgage 
clause, if any, must also have notice, 

As preliminary to the consideration of the 
right of the insurance company to cancel a 
policy under constructive notice provided 
for in a cancellation clause, it must be re- 
membered that while it has been held that 
such provision is valid and enforceable, its 
requirements must be strictly followed. A 
strict construction is called for, both be- 
cause a forfeiture is not favored by the law 
and because the language and requirement 
of the policy will be construed against the 
company which wrote it. (Gulf Insurance 
Company v. Riddle [26 CCH AUTOMOBILE 
Cases 645], 199 S. W. (2d) 1000 (Tex. Civ. 
App.) ; Hughes v. Royal Indemnity Company, 
supra; Continental Insurance Company v. 
Daniel, supra; American Automobile Insur- 
ance Company v. Watts, 67 So. 758 (Ala.); 
John R. Davis Lumber Company v. Hartford 
Fire Insurance Company, supra.) Therefore, 
the company should follow the requ'rements of 
the clause in every detail, especially as to the 
address of the insured (Gulf Insurance Com- 
pany v. Riddle, supra; Hughes v. Royal In- 
demnity Company, supra), unless such strict 
compliance is waived by the insured. He 
may waive it since the strict requirement 
is for his benefit. (Kelsea v. Phoenix Insur- 
ance Company, 101 A. 362 (N. H.); Violette 
v. Insurance Company of the State of Penn- 
sylvania, 159 P. 895 (Wash.) ; Glens Falls In- 
surance Company v. Walker, 166 S. W. 122 
(Tex. Civ. App.) ; Phoenix Insurance Com- 
pany v. State, supra; Buick v. Mechanics’ 
Insurance Company, 61 N. W. 337 (Mich.).) 

Of course, motice effected after a loss 
under a policy has occurred will be without 
force as the contingency maturing the obli- 
gation of the company already will have hap- 
pened and the obligation thereunder will be 
fixed. (Duncan v. New York Mutual Insurance 


Company, 33 N. E. 730, 20 LRA 386 (N. Y.); 
note, 50 LRA ns. 39.) 


Variety in Wording of Clauses 


The wording of the cancellation clauses, 
with reference to the manner of giving notice, 
varies. The best-known form is generally 
spoken of as the New York Standard (Pole- 
manakos v. Austin Fire Insurance Company, 
160 S. W. 1134 (Tex. Civ. App).) In sub- 
stance, this form is followed, with varied 
wording, in practically all policies. Taken as a 
whole, the provision with reference to notice 
by the company is that the company may cancel 
the policy by mailing to the named insured, 
(1) at the address shown in the policy or 
(2) at the insured’s last address as shown 
on the records of the company, written 
notice stating when the cancellation will be- 
come effective. This notice has been held to 
cancel the policy automatically whenever it 
has reached the attention of the insured. 
Whether it will do so if it has not reached 
or come to the knowledge of the insured, 
is a question on which the courts are divided. 


One line of authorities holds that it will 
effect the cancellation of the policy regard- 
less of whether the notice is received by the 
addressee, provided the requirements for 
giving notice are strictly followed. The argu- 
ment in support of such rule is that parties 
have a right to make any contract they see 
fit in the absence of a statute forbidding it, 
and that where an insured agrees in un- 
ambiguous language that the giving of notice 
in a certain manner will be sufficient to 
cancel the contract, he assumes the risk of 
receiving the notice and the courts will en- 
force it as they would any other agreement. 
(Wolonter v. United States Casualty Com- 
pany, 101 S. E. 58 (Va.); Phoenix Mutual Fire 
Insurance Company v. Brecheisen, 35 N. E. 53 
(Ohio); Gruen v. Standard L. & A, Company, 
152 S. W. 407 (Mo.); note, 1223 ALR 1013 
et seq.) While announcing this general rule, 
the courts are inclined to seize on any rea- 
sonable excuse to avoid the cancellation. 
For example, it has been held that the pro- 
cedure outlined in the clause cannot be de- 
viated from, but must be strictly followed in 
its entirety. Sending the notice to the address 
where the insured generally receives his mail 
is not sufficient. It must be directed to the 
identical address called for in the clause, 
which will include any rural route (Gulf 
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Insurance Company v. Riddle, supra; Hughes 
v. Royal Indemnity Company, supra) and prob- 
ably street addresses, post office box num- 
bers, office buildings, etc. 

Another line of cases seems to hold that 
the notice of cancellation must be actually 
received by the insured before the cancella- 
tion becomes effective (Crown Point Iron 
Company v. Aetna Insurance Company, supra; 
Farnum v. Phoenix Insurance Company, 23 
P. 869, 17 Am. St. Rep. 233 (Calif.); German 
Union Fire Insurance Company v. Fred G. 
Clarke, supra), unless, possibly, the cancella- 
tion clause provides that the mailing of the 
notice to the designated address shall be 
conclusive of receipt by the insured, The 
argument in support of this rule seems to 
be that the provision that the mailing of 
the notice to the given address shall be 
sufficient proof of notice does not also fore- 
close the requirement that it must be re- 
ceived. In other words, it is open to the 
construction that it shall be “proof,” but 
not conclusive proof, that the notice has 
been sent and received; and it amounts to 
nothing more than prima facie proof of that 
fact, which may be rebutted, and is not 
effective as notice where such prima facie 
showing is met by proof that notice has not 
actually been received. (Farnum v. Phoenix 
Insurance Company, supra; Commercial Union 
Fire Insurance Comapany v. King, supra.) 
Even where the letter has been received, 
but has not been opened, for some good reason, 
and nothing on the outside indicates what it 
contains, notice will not be sufficient. (/*ritz 
v. Pennsylvania Fire Insurance Company, 88 


A. 1065, 50 LRA ns. 35 (N. J.).) 


Refunding Unearned Premium 


There is a further requirement as to the 
effectiveness of notice under the ordinary 
cancellation clause: the unearned premium 
must be refunded to the insured when the 
notice of cancellation is given. It seems to 
be the general rule, supported by the great 
weight of authorities, that where the return 
of such premium is not waived either in the 
clause itself or by some act of the insured, 
the return of such premium is a condition 
precedent to a cancellation of the policy. 
(Tisdell v. New Hampshire Fire Insurance 
Company, 49 N. E. 664, 40 LRA 765 (N. Y.); 
Phoenix Assurance Company v. Munger, etc., 


Manufacturing Company, 49 S. W. 222 (Tex.); 
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German Union Fire Insurance Company v. 
Fred G. Clarke, supra.) Several reasons are 
given for the rule: First, it is in accordance 
with the general rule which requires the 
return of the consideration received under 
the contract before its cancellation is allowed. 
Again, the insured, it is said, should have 
the prompt return of his premium in order 
that he may use it to secure another policy 
to replace the one being cancelled. Per- 
haps the most logical reason advanced is 
that if the company were allowed to cancel 
its obligation without a return of the pre- 
mium, the insured would be placed in an 
unfair position where he might be forced 
to bring suit to recover the premium, per- 
haps in a distant forum and at an expense 
unjustified by the smallness of the amount. 
(Grant Lumber Company v. North Rivers 
Insurance Company, 253 F. 83 (D. C.).) 
Very logically, the rule does not apply where 
the premium has not been paid or the total 
amount paid has been earned under the 
policy. (Stone v. Franklin Insurance Com- 
pany, 12 N. E. 45 (N. Y. App.); Gruen v. 
Standard L. & A. Insurance Company, 152 
S. W. 407 (Mo. App.).) 

While the above rule is supported by the 
decided weight of authority, there is au- 
thority to the contrary. (Mangrum & Otter 
v. Law Union & Rock Insurance Company, 157 
P. 239 (Calif.) ; Davidson v. German Insur- 
ance Company, supra.) Many of the seeming 
contra decisions are in fact controlled by 
the wording of some of the cancellation 
clauses, notably in the New York Standard 
policy, which conditions the return of the 
premium upon the return and cancellation of 
the policy by the company. (Mangrum & 
Otter v. Law Union & Rock Insurance Com- 
pany, supra; notes, 13 LRA ns. 884 and LRA 
1916F, 444.) Where the matter is dealt with 
by local statutes, they will, of course, control. 


Conclusion 


In view of the uncertainties brought about 
by the conflict in the decisions interpret- 
ing the cancellation clauses, it is suggested 
that, in fairness to both the insurance 
companies and policyholders, a standard 
form of this clause should be written to 
eliminate these questions and at the same 
time provide for the protection of both 
parties. 


[The End] 
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A DOCTRINE 


OF LIMITED ELASTICITY 


By GEORGE A. LONG 


ECESSITY is the mother of invention, 

and frequently, by necessity, the courts 
are led to invent strange and devious law, 
both substantive and procedural, by which 
to meet the ends of justice, 


The havoc wrought upon the highways of 
America by the modern motor vehicle is 
recognized and deplored by all, and it is 
not strange that our social conscience should 
lead us to seek a just recompense for those 
whose person or property is injured as a 
result of the operation of motor vehicles. 
The compulsion to do something for the 
victims of this modern plague has impelled 
the courts to go to great lengths in employ- 
ing fictions and presumptions which tend to 
warp the carefully laid foundations of our 
judicial system and to destroy logical stand- 
ards for the application of legal rules. 


Problem of Responsibility 


Not the least of the problems created by 
the automobile has been that of responsi- 
bility in cases of personal injury or property 
damage. It is easy enough to assign the re- 
sponsibility for damage to the one whose 
negligence caused the damage. It is quite 
another thing to go beyond that point to 


place the alleged damage upon the shoul- 
ders of some person or corporation present 
at the scene of the injury only by a repre- 
sentative, agent or servant. The doctrine 
of respondeat superior has been said to be a 
harsh one.’ It has arisen from the necessity 
of affording relief to those injured by the 
negligent operation of automobiles, among 
other things, where the financial worth of 
the immediate operator is not sufficient to re- 
imburse the person injured or damaged. 
None of us would now question the right- 
ness of such a rule. Regardless of the lia- 
bility which it imposed upon employer or 
master or principal, the doctrine of respon- 
deat superior is too well established, and is 
based upon too just a foundation, to be ques- 
tioned. Every defense counsel knows of 
many cases in which the liability placed upon 
his client by reason of the negligent or care- 
less act of the client’s servant has meant a 
burdensome and often undeserved loss. It 
can be said in justification, however, that the 
benefit to the employer or master from the 
services of the employee or servant is such 
as to justify placing upon the master the 
burden of liability for acts of the employee 
or servant which are often unreasonable or 


1 Footnotes appear on page 688. 


A Graham, N. C. practitioner for fifteen years, Mr. Long of 
the firm of Long and Long, is a specialist in insurance matters 
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unforeseen in so far as the relation between 


them is concerned. The courts have said 
from time to time that in view of the harsh- 
ness of this rule, its limits will not be ex- 
tended.” 

And yet the courts in many jurisdictions 
and with increasing readiness, have, adopted 
the rule that, in effect, places the burden of 
disproving the relationship between the 
operator of a negligently operated motor 
vehicle and the owner of the vehicle or the 
employer of the operator, upon the defend- 
ant, that is to say, the solvent defendant, in 
cases arising upon injury or damage by mo- 
tor vehicle.* 


Proving Non-Liability— 
An Unfair Burden 


If it be true that we must give relief to 
the damaged, it is also true that we must 
protect the innocent; and the employment of 
methods by which the burden of proof of 
nonliability is cast upon the defendant is 
not in keeping with the system of law un- 
der which the courts of this country have 
operated since its founding. Regardless of 
the name applied to these rationalizations, 
they still result in an. open invitation to the 
unscrupulous and the avaricious to take ad- 
vantage of persons, firms or corporations 
whose financial worth is known. The de- 
fendant—the employer or master or prin- 
cipal—is entitled to the protection of law 
against this legalized form of holdup. If 
our courts are to protect the rights of de- 
fendants as well as afford a means of redress 
to plaintiffs, they must guide themselves by 
clear and consistent theories of law which 
can be logically applied and relied upon, 
and must not, impelled by a feeling that the 
plaintiff must be given something, make a 
virtue of verdicts and broaden the law by 


the invention of fictions, presumptions and 
shortcuts. 


Taint of Absolute Liability 


Lawyers sometimes accuse the layman of 
giving damages because someone was hurt. 
And yet the courts of many jurisdictions 
have come to the conclusion, it would seem, 
that because an individual has been injured 
by the defendant’s automobile, the defendant 
should pay damages to the plaintiff. If this 
is to be the law, let it be made a law by 
legislative enactment * and recognized as a 
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new and arbitrary rule of compensation and 
not disguised as the doctrine of respondeat 
superior, or as a “rebuttable presumption,” 
or as “an inference” or as “a prima facie 
case.” It is said by some courts that the 
ownership of an automobile implies the right 
of possession and control, and from proof 
of defendant’s ownership of the automobile 
arises a rebuttable presumption or inference 
that at the time of the injury the automobile 
was in the owner’s possession and was be- 
ing operated by him or by his servant or 
agents under circumstances rendering him 
liable for their conduct under the doctrine 
of respondeat superior. Similar theories have 
been enunciated, among them the concept 
that if an employee was in charge of an au- 
tomobile at the request of his employer, in 
the absence of evidence to the contrary, an 
inference arises that he was in the perform- 
ance of his duties at the time of the colli- 
sion, Or, sometimes, it is said that if it is 
proved that the vehicle was owned by the 
defendant and further proved that the driver 
was in the employment of the defendant, a 
presumption arises that the driver was 
within the scope of his employment when 
the accident occurred. This very nicely 
places upon the defendant the burden of 
proof that at the time of the accident the 
driver was not acting for him but was using 
the machine for his own purposes or outside 
the scope of the employment. This kind of 
reasoning is no more dangerous than the 
statement that the fact that there was an 
injury raises a presumption or, if you pre- 
fer, an inference of negligence. Some of 
our courts have justified the reasoning out- 
lined above on the theory that it merely rec- 
ognizes the reality of the situation and of 
the inference raised in the layman’s mind 
by the fact of ownership of the motor ve- 
hicle or by the appearance of the name of 
a company upon the side of a commercial 
vehicle. If we are to reduce the legal de- 
termination of questions of liability to the 
level of the supposition arising in the mind 
of an uninformed observer by one item of 
evidence, then the defendants may as well 
pay the damage sought without recourse to 
the courts. 


Boon to Damaged Plaintiffs 


The doctrine, followed by many courts 
and sought to be followed by others, that 


PAGE 683 



















































































































































































































































































WUOUUAHNOGEDEE i gtAcacaseaU coeeaevaneengpntatcacveeeouoesaavaveeceeocoacavatsuesocecroeuseenaeeoenocoetsavevesne oc uotounnvoeeeeeucooemenenenuaseTcouaedsseeeneeU Teac ToeneaNUeTOUUUAHUGNEEEOUUOUEUOGGNGNGUE EU OUUOOMOGUEENGUUUUUROLGNUEEUOUQULUdeddeuUUuudangcanudusnaiitiuty iN 


proof of ownership alone is sufficient to 
make out a prima facie case of the liability 
of the solvent defendant or employer, has 
been hailed as a modern approach or a real- 
istic solution to the problem of affording 
financial compensation to damaged plain- 
tiffs. And yet this very question has been 
debated by the courts of the various states 
for many years—indeed, for as many years 
as the automobile has been known. 


This very theory was stated by the Su- 
preme Court of North Carolina in 1909:* 


“Tt would seem that when he showed that 
the mill was the property of the defendant 
corporation, that at the time of his employ- 
ment it was being operated in sawing the 
logs of the defendant, and that the sawed 
lumber was shipped to the defendant at 
Edenton, nearby, where it was operating a 
plant, plaintiff was entitled to go to the jury 
on the issue.” 


The North Carolina Court in that opinion 
quoted from 1 Shearman and Redfield, Neg- 
ligence, 71, as follows: 


“Where the plaintiff has suffered an in- 
jury from the negligent management of a 
vehicle, such as a boat, car or carriage, it 
is sufficient prima facie evidence that the 
negligence was imputable to the defendant 
to show that he was the owner of the thing, 
without proving affirmatively that the per- 
son in charge was the defendant’s servant. 
It lies with the defendant to show that the 
person in charge was not his servant, leav- 
ing him to show, if he can, that the property 
was not under his control at the time, and 
that the accident was occasioned by the 
fault of a stranger, an independent contrac- 
tor or other person, for whose negligence 
the owner would not be answerable.” 


Although not dealing with automobiles 
in that instance the court stated the theory, 
since used by the other courts to justify this 
infringement upon the normal protection 
afforded to the defendant, as follows: 


“Any other rule, especially where persons 
are dealing with corporations, which can act 
only through agents and servants, would 
render it almost impossible for a plaintiff to 
recover for injuries sustained by defective 
machinery or negligent use of machinery.” 


Development of Rule 
in North Carolina 


It is interesting to compare this statement, 
made in 1909, with the quotation appearing 
in a dissenting opinion of the same court in 


1947: 


“But the question of whether the car was 
at the time being operated in the prosecu- 
tion of the defendant’s business is a matter 
peculiarly within the knowledge of the de- 
fendant, and one upon which it is at times 
exceedingly difficult for the plaintiff to ob- 
tain proof.’”” 


The law in North Carolina as laid down 
by the Supreme Court with reference to this 
phase of the doctrine of respondeat superior 
as it has varied from time to time and with- 
in the limits, indicated above, of thirty-eight 
years, is reviewed in the majority opinion 
in this case:* 

“There is ample evidence of negligence on 
the part of the driver of the truck which ran 
into the building occupied by plaintiffs. The 
plaintiffs seek to hold the defendant liable 
for the damages they sustained as a result 
thereof under the doctrine of respondeat su- 
perior. The defendant denies all the essen- 
tial allegations in the complaint, so that 
plaintiffs are put to proof of every fact 
necessary to support a recovery. Thus the 
question posed by this appeal is this: Is 
there any evidence sufficient to warrant the 
submission of the case to the jury on the 
issue of defendant’s liability under the doc- 
trine of respondeat superior? 

“There is evidence that the name of de- 
fendant corporation was painted on the sides 
of the truck and trailer; and one of plain- 
tiffs referred to the truck as ‘The Thurston 
Motor Lines truck’. Defendant in its an- 
swer admits that it is engaged in the busi- 
ness of hauling merchandise and freight by 
motor truck and trailer for profit over 
and upon the highways of North Carolina and 
other states. The record discloses this and 
nothing more, There is no evidence that 
the truck was loaded or unloaded, or that it 
had ever been used in the business of the 
defendant. Neither is there any evidence 
that the driver was then, or had ever been, 
in the employ of the defendant. 


“The doctrine of respondeat superior applies 
only when the relation of master and serv- 
ant, employer and employee, or principal 
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and agent is shown to exist between the 
wrongdoer and the person sought to be 
charged for the result of the wrong, at the 
time and in respect to the very transaction 
out of which the injury arose. This is so 
well recognized that it may be said to be 
axiomatic. 


“The question is: Does evidence tending 
to show that defendant was the owner of 
the truck which caused the damage, together 
with proof of negligence of the driver, make 
out a prima facie case for the jury as against 
the owners? 


“On this question there is a decided con- 
flict of judicial opinion. Decisions fall into 
at least three major groups: (1) Some 
courts hold that proof of ownership alone, 
is, prima facie, sufficient, in the absence of 
positive evidence that the driver was not an 
employee of defendants; (2) others, that 
proof of ownership plus general employment 
is sufficient; and (3) still others, that there 
must be some evidence that the driver was 
an employee, about his master’s business at 
the time of and in respect to the very trans- 
action out of which the injury arose. See 9 
Blashfield, Pt. 2 Auto L. & P., 368, et seq.; 
43 A. L. R., 899, where North Carolina is 
listed in the third class. 


“In the light of this conflict of opinion 
and decided lack of harmony in other juris- 
dictions, we must look to cases decided by 
this court to ascertain what rule we have 
adopted and what course we have pursued, 
for the rule prevailing in this jurisdiction 
is, after all, controlling here. 


“In Linville v. Nissen, 162 N. C. 95, 77 S. E. 
1096, the court, quoting from Durham v. 
Straus, 38 Pa. Sup. Ct, 621 said: ‘The plain- 
tiff must not only show that the person in 
charge was defendant’s servant, but the fur- 
ther fact that he was at the time engaged in 
the master’s business. Evidence of the mere 
ownership of the machine is insufficient.’” 

The North Carolina Court further said in 
this opinion: 

“In Jeffrey v. Osage Mfg. Company, 197 
N.C. 724, 150 S. E. 503, Brogden, J. frankly 
recognized the sharp division in judicial 
opinion as to what evidence is sufficient to 
make out a prima facie case under the doc- 
trine of respondeat superior, cited cases in 
other jurisdictions holding that proof of 
ownership by defendant plus negligence by 
the driver is sufficient, and then met the is- 
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sue squarely by saying: In North Carolina 
the decisions are not in full accord, but the 
general principle is that mere ownership plus 
negligence is not sufficient to constitute a 
prima facie case.” 


The court then added: 


“So then in this state the rule is this: 
Evidence tending to show that defendant 
owned the vehicle which caused the damage 
and that such damage proximately resulted 
from the negligent manner in which the 
driver operated the same is not sufficient, 
prima facie, to charge the defendant under 
the doctrine of respondeat superior. There 
must be some evidence of the agency of the 
driver at the time and in respect to the trans- 
action out of which the injury arose.” 


Well-Defined Rule 


For those who prefer a clean-cut and 
well-defined rule as to the proof necessary 
to establish the elements of liability under 
the doctrine of respondeat superior, reference 
may well be had to the case of William Jeff- 
rey v. Osage Manufacturing Company, in 
which the North Carolina Supreme Court 
prescribed the following test: 


“A plaintiff, in order to recover for per- 


sonal injury inflicted by an automobile or 
truck, must offer evidence tending to prove 
the following: 


“1. That the truck or automobile inflict- 
ing the injury was at the time operated in a 
negligent manner, or that the driver thereof 
was guilty of negligence which was the 
proximate cause of the injury. 

“2. When the driver or operator of the 
conveyance at the time of the injury was 
other than the owner, the plaintiff must of- 
fer evidence tending to show ownership of 
the vehicle if such owner is sought to be 
charged with the negligence of the driver 
or operator. 

“3. That if the injury was caused by the 
negligence of an agent, evidence must be 
offered tending to establish the agency. 

“4. That the agent or employee, at the 
time of the injury, was acting within the 
scope of his employment as contemplated 
and defined by law.” 

Should any plaintiff who cannot offer some 
evidence tending to show all of these ele- 
ments be allowed to go to the jury with his 
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case? How much evidence is required to 
meet the requirement on each element, is a 
simple question for the judge, to be deter- 
mined in accordance with the requirements 
of the various state laws relative to the 
amount of evidence necessary to make out 
the plaintiff's case. 


Rule Anticipates Result of Case 


It is true that the courts of a major por- 
tion of the states noted have shown a deep 
concern for the welfare of the plaintiff and, 
in an admitted attempt to help his counsel 
make out his case, have given him the 
springboard of the presumption said to arise 
upon proof of ownership, But this concern 
would seem to be unnecessary and detrimen- 
tal to an even-handed dispensation of jus- 
tice. What the court is actually doing is 
attempting to make collectible the judgment 
which it supposes will be rendered. Would 
anyone be in the least concerned about this 
presumption if the negligent operator of the 
vehicle in question were able in each instance 
to respond in damages? It is precisely the 
inability to collect from the operator that, of 
necessity, makes the court invent a method 
of reaching, without difficulty, the owners. 
And, as most counsel can testify, once the 
owner with his resources is placed in the 
hands of the jury, the outcome is fairly easy 
to predict. Now this is a very pretty picture 
for counsel who regularly represent the 
plaintiff, but it is not such a happy prospect 
for those who find themselves generally 
aligned with the defendant. It is quite pos- 
sible, believe it or not, for the owner of a 
vehicle to be victimized by the outcome of 
a case in which his liability is predicated 
upon responsibility for the operation of the 
vehicle by a servant or agent. And many a 
“shotgun wedding” has been put through, 
with the “shotgun” in the form of this pre- 
sumption that shoves the owner before the 
jury and bids him excuse himself if he can. 


Present Rule Not the Answer 


No, the solution to the problem of com- 
pensating those who suffer injury or damage 
as a result of the negligent operation of a 
motor vehicle is not the use of a “legal in- 
vention”—a presumption which shifts the 
burden of proof regardless of what may be 
said to the contrary. There should be some 


solution which can be used to meet this 
problem squarely and openly and which will 
leave the principle of respondeat superior un- 
impaired, as a clear and well-defined rule of 
law to be applied in all the fields of master 
and servant, principal and agent, employer 
and employee relationships. 


There was a time, when the automobile 
was in its infancy, that the courts, in an un- 
usual display of advanced thinking, laid 
down the rule that the automobile is not a 
dangerous instrumentality.” It may be 
doubted whether, were this question not al- 
ready decided, it would be so held today. 
The trend in the decisions of many courts in 
holding the owner liable for injuries caused 
by his automobile approximates to a sub- 
stantial degree the liability imposed in the 
few jurisdictions applying the “dangerous 
instrumentality” rule. Certainly recent years 
with their cumulative toll of personal injury 
and property damage have convinced the 
layman that the automobile is a dangerous 
instrumentality, or at least as much so as lo- 
comotives, ferocious animals and dynamite.” 
That this pleasant view of the automobile’s 
lack of menace may have arisen from a cer- 
tain scepticism on the part of the court as 
to its probable prevalence and power, is in- 
dicated by the language in a Georgia case 
decided in 1907:% “It is insisted in the ar- 
gument that automobiles are to be classed 
with ferocious animals, and that the law re- 
lating to the duty of the owners of such ani- 
mals is to be applied. It is not the ferocity 
of automobiles that is to be feared, but the 
ferocity of those who drive them. Until hu- 
man agency intervenes, they are usually harm- 
less. While, by reason of the rate of pay al- 
lowed to judges in this state, few, if any, of 
them, have ever owned one of these machines, 
yet some of them have occasionally ridden 
in them, thereby acquiring some knowledge 
of them; and we have, therefore, found out 
that there are times when these machines 
not only lack ferocity, but assume such an 
indisposition to go that it taxes the limits 
of human ingenuity to make them move at all. 
They are not to be classed with bad dogs, 
vicious bulls, evil-disposed mules, and the 


like.” 


Social Nature of Difficulty 


Full credit should be given to the courts 
for their efforts to adjust the legal processes 
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to the problems raised by the impact of an 
ever-expanding flood of motor vehicles upon 
a fairly stable system of rules of law. Like 
the problems raised in other fields by the 
changed conditions of modern times, this 
difficulty is essentially a social one. Society 
demands that the victims of certain numer- 
ous and recurrent catastrophes be compen- 
sated in order that the impact upon the 
entire economic and social structure be les- 
sened. Such were the conditions which gave 
rise to the widespread system of work- 
men’s compensation acts which now blan- 
kets the country. This current problem calls 
for concerted action—for recognition and 
solution by appropriate legislation for the 
public welfare. While the growing toll of 
death, injury and destruction by motor ve- 
hicle is shocking, it has not yet produced 
widespread or general remedial action. Such 
should be forthcoming without further de- 
lay, and certainly before the appellate courts, 
trying vainly to provide an adequate remedy 
for every wrong, have had to short-circuit 
and crisscross the main currents of legal 
theory to assure relief to some needy plain- 
tiff. That course both destroys our struc- 
ture of jurisprudence and victimizes innocent 
defendants by taking away from them the 
essential protections established so labori- 
ously over many years of judicial trial and 
error, 


It is true that liability insurance with its 
fairly widely distributed protection has filled 
some of the breach between injury and com- 
pensation for the needy plaintiff. But it is 
obvious that on a voluntary basis it has not 
filled the gap to a degree which will be sat- 
isfactory to society in general. There are 
still far too many deserving cases in which 
liability is unquestionable but financial abil- 
ity or guaranty is lacking. A number of 
states have undertaken some form of. com- 
pulsory insurance. Their experience does 
not altogether encourage the widespread 
acceptance of the plan. A solution must be 
found; and it should be one based upon the 
recognition of the social value of certain 
and adequate compensation for death, in- 
jury or damage arising from the negligent 
operation of motor vehicles. 


Statutory Liability 


. Those states which have enacted statutes 
placing liability upon the owner of the mo- 


tor vehicle for injuries arising from its neg- 
ligent operation have approached the issue 
in a direct although arbitrary manner.” 
Yet such a definite placing of the burden is 
to be preferred to the devious means to 
the same end which have been the last 
resort of the courts. In view of the toll be- 
ing exacted by the daily flood of accidents, 
such a policy puts the burden squarely upon 
the owner of the vehicle involved. On the 
assumption that the owner is financially bet- 
ter able to pay than the operator, the theory 
behind the need for the presumptions dis- 
cussed, such a statute should get results. 
If this is the method to be used, and it ap- 
pears preferable, there is still the question 
of what to do about the owner who is finan- 
cially unable to respond in damages and 
who, through oversight, inability or indif- 
ference, has neglected to secure insurance. 
One answer, of course, is some form of com- 
pulsory insurance if the present difficulties 
could be eliminated. 


In Rem Liability 


Still another approach to the solution— 
and one which has some intriguing possibili- 
ties—is the enactment of necessary statutes 
to permit a proceeding against'the offending 
motor vehicle itself. Provision could be 
made under which the car or truck doing 
the injury could be seized under legal proc- 
ess and made the object of a suit to recover 
the damages involved. It can be objected 
that this would make the plaintiff’s recovery, 
if no other property or insurance is avail- 
able, depend upon the value of the motor 
vehicle doing the injury, This is true, but 
it is also true that the great majority of set- 
tlements for injury or damages on account 
of automobile accidents are in the approxi- 
mate range of the value of the average auto- 
mobile. Then, too, the desire of the average 
motorist to release his car from the attach- 
ment, which could be accomplished by post- 
ing bond, would be a powerful means of 
bringing into court a guaranty of payment 
of any judgment awarded, at least to a 
moderate degree. After all, why should the 
average motorist be allowed, as he fre- 
quently is, to continue driving about in the 
vehicle which did the damage while his vic- 
tim seeks in vain to recover and collect a 
judgment? 
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It is interesting to note that the enact- 
ment of such a statute has been tried in sev- 
eral states and its constitutionality has been 
upheld.* This principal has been traced 
back by the courts and bottomed upon the 
common law. 

“Forfeitures of instrumentalities that have 
occasioned harm is one of the oldest prin- 
ciples of jurisprudence. It is known as the 
doctrine of deodand. The conception in- 
heres in the English and American system of 
jurisprudence. Appropriation of the dan- 
gerous agency in satisfaction of damages 
suffered thereby as one of the conditions of 


use and ownership may be prescribed by the 
legislature under certain restrictions.” » 


“At common law any personal chattel 
that ever accidentally caused the death of 
a rational being was forfeited to the sover- 
eign and sold and the proceeds distributed 
to the poor, as a cart that ran over a person, 
a weapon and the like. They were styled 
deodands. 1 Blk. Com., 300.” * 


The passage of years and the readjust- 
ment of the law to meet modern problems 
have not improved upon Blackstone and the 
common law. [The End] 


FOOTNOTES 


1 Dower v. Mayes Manufacturing Company, 157 
N. C. 324, 72 S. E. 1067, 46 LRA (N. S.) 199; 
35 Am. Jur. Master and Servant, Section 543. 

235 Am. Jur. Master and Servant, Section 543. 

*15-16 Huddy, Automobile Law, Section 160. 
Annotations: 42 ALR 898; 74 ALR 951 and 96 
ALR 634, in which the editors indicate the adop- 
tion of the rule that ‘‘proof of ownership of 
an automobile causing injury or damage is 
prima facie evidence that the owner is re- 
sponsible for the negligence of the person op- 
erating it at the time of the accident’”’ in Ala- 
bama, Arizona, Arkansas, California, District 
of Columbia, Florida, Idaho, Illinois, Iowa, Lou- 
isiana, Maryland, Massachusetts, Mississippi, 
Missouri, Nebraska, New Jersey, New York, 
Oklahoma, Oregon, Rhode Island, South Caro- 
lina, Tennessee, Virginia, Washington, West 
Virginia and Wisconsin. 

4 Several states have provided by statute that 
proof of ownership should be prima facie evi- 
dence of responsibility for the negligence of the 
person operating the automobile. See 74 ALR 
951 Annotations. This is at least a direct and 
clear-cut approach which eliminates the hag- 
gling necessary to reach the result sought. 

°9 Blashfield, Section 64 (1941); 15-16 Huddy, 
op. cit., Section 161; 5 Am. Jur. Automobiles, 
Section 612. 

* Midgette v. Branning Manufacturing Com- 
pany, 150 N. C. 333; 64S. E. 5. 

™Dissenting opinion in Carter v. Thurston 
Motor Lines, Inc., 227 N. C. 193, 200, quoting 
from the opinion in Enea v. Pfister, 180 Wis. 
329, 192 N. W. 1018, 1019. 


“John Quincy Adams had an instinct for the jugular and the ga 
unerring as that of any carnivorous animal.”” Rufus @hoate. 


8 Carter v. Thurston, supra. 

* 197 N. C. 724: 150 S. E. 503. 

%” For interesting discussion of the theory of 
dangerous instrumentality as it relates to auto- 
mobiles, see 5 Am. Jur. Automobiles, Section 
11; Southern Cotton Oil Company v. L. J. An- 
derson (Fla.), 86 So. 629, 16 ALR 255, Anno- 
tations 16 ALR 270. 

1 Jones v. Hoge, 47 Wash. 663, 14 LRA (N. S.) 
216, 92 Pac. 433; Premier Motor Manufacturing 
Company v. Tilford, 61 Ind. App. 164, 111 N. E. 
645. 

2 Lewis v. Amorous, 3 Ga. App. 50; 59 S. E. 
338. 

#3 Annotations: 61 ALR 866; 135 ALR 481. 

% South Carolina, Illinois, Tennessee and 
Michigan. See the discussions contained in An- 
notations in 61 ALR 655; 61 ALR 866; 4 ALR 
361. The South Carolina statute is quoted as 
providing, in part: ‘‘When a motor vehicle is 
operated in violation of the provisions of law, 
negligently and carelessly, and when any per- 
son received personal injury thereby, or when 
a buggy or wagon or other property is dam- 
aged thereby, the damage done shall be and 
constitute a lien next in priority to the lien 
of the state and county taxes upon such motor 
vehicle, and that the person sustaining such 
damage shall have a right to attach such motor 
vehicle in the manner provided by law for at- 
tachments, etc.’’ 

% Lynch v. Browning, 2 Tenn. C. C. A. 262; 
4 ALR 362. 

16 Daniels v. Homer, 139 N. C. 219; 51S. E. 
992; 3 LRA (N. S.) 997. 
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By DELMAR OLSON 


SCARCELY more than a century ago 

Daguerre disclosed to an amazed world 
what is now generally considered to be the 
first complete and practical photographic 
process. Daguerre’s technique was short- 
lived. It vanished as suddenly as it had ap- 
peared when made obsolete by a totally 
dissimilar method. It did, however, provide 
the stimulus for a flow of photographic 
invention which swept in an ever-widening 
tide. As the possibilities of photography 
developed, increasing applications were found 
for it, until today virtually no phase of our 
daily life has not in some measure felt its 
impact. Of these present-day applications, 
none has been of greater significance to the 
business world than has microphotography. 


Microfilming Process 


There is nothing novel or mysterious 
about microphotography. Its first commer- 
cial use is reputed to have developed some 
years ago in connection with the handling 
of bank transit items, when an enterprising 
teller conceived the idea of photographing 
the checks cleared each day in order to avoid 
a laborious hand-written description. In 
essence, it is simply a photographic reduc- 
ing process whereby a continuous series of 
miniature photographs is made on one-hun- 
dred-foot rolls of sixteen millimeter film, 


commonly known. as microfilm. The individ- 
ual photographs are completed automatically, 
as rapidly as each document to be photo- 
graphed can be hand-fed into the camera. 
Once a roll has been photographed, it is 
necessary only that it be processed before 
it is available for use. Each roll may then 
be placed in individual boxes measuring four 
by four by one inches. For filing and easy 
reference, these boxes may be indexed, cata- 
logued and placed in convenient film cabi- 
nets. A particular document may be referred 
to simply by locating the roll of film on 
which it appears and then projecting it by 
means of a projector, where the document 
will appear in its normal size. If positive 
prints are desired, they can be made from 
the projected image. With present-day 
equipment, at no time is any special skill 
or training required in these operations. 


Reducing business records and office ac- 
cumulations to microfilm effects substantially 
a ninety-nine per cent saving in filing space. 
Approximately 3,000 letter-sized documents 
may be reproduced on a single roll of film; 
and four rolls of film which, when boxed, 
displace an area of four by four by four 
inches are capable of reproducing the con- 
tents of one four-drawer, vertical, letter- 
sized filing cabinet. The foregoing statistics 
will vary somewhat, depending on the 
equipment used. For detailed information, 


Mr. Olson, Assistant Counsel of the Mutual Life Insurance Company, delivered this 
baper before the May, 1947, meeting of the Association of Life Insurance Coun- 
sel. He is the author of many articles on taxation, insurance and insurance law 
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reference may be made to a number of ex- 
cellent studies conducted by the Life Office 
Management Association and reported in its 
various publications.” 


The spectacular development of photo- 
graphic science was paralleled in another 
great industry. Emerging from humble be- 
ginnings, the business of life insurance has 
expanded to impressive proportions and 
today occupies an essential place in the eco- 
nomic life of our society. Its manifold op- 
erations embrace commitments extending over 
periods of many years—commitments which 
aggregate billions of dollars and directly 
affect millions of lives. Its functions, being 
essentially contractual, are necessarily in- 
tangible and must be recorded on paper. To 
a large extent, therefore, each individual 
insuring company exists only on paper and 
is dependent upon its records for its per- 
petuation. Such records are a measure of 
its rights and obligations, whether discharged 
or contingent. 


Life insurance records are both volumi- 
minous and bulky. Retention is an accum- 
ulative process in which old records are 
constantly being supplemented by new. The 
perpetual preservation of such records, in- 
evitably results in an amassment out of all 
proportion to the current operations of the 
business. The retention of records is awk- 
ward and expensive. The extensive storage 
areas which are ultimately required serve 
no useful purpose other than that of a re- 
pository. These areas are frequently costly 
and constitute, particularly in large urban 
centers, a considerable item of overhead 
expense. Records are inflammable; regard- 
less of the fire-resistant character of the 
repository, the hazard of destruction by fire 
and water is an ever-present threat. Fur- 
thermore, when placed in storage, they are 
not readily accessible for inspection, should 
occasion arise.” 


Microphotography 
for Insurance Records 


It is manifest that microphotography 
provides an ideal solution to the record 
problem. With microfilm, it is possible to 
destroy the original record with its attendant 
embarrassments and, at the same time, to 
retain a perfect copy of the record reduced 


1 Footnotes appear on pages 698 and 699. 


Delmar Olson 


in size by as much as thirty diameters— 
a miniature copy capable of ready projection 
into original size for examination or repro- 
duction. Since a complete liberation from 
the problem of accumulated records neces- 
sitates their destruction after the microfilm- 
ing process is completed, it is apparent that 
only a substitute and not the original record 
will thereafter be available. This gives rise 
to the question of the application of our 
so-called best-evidence rule and of the legal 
acceptance of microphotographic copies in 
proof of the contents of original records 
which have been voluntarily destroyed. 


Best Evidence Rule 


While the science of photography and the 
business of life insurance were rapidly ex- 
panding to meet social needs, the law, like 
a primitive ox-cart, jounced in the ruts of its 
common-law precedents. Of these prece- 
dents, the best-evidence rule enjoys the 
hoary distinction of having played a more 
or less continuous part in our legal system 
since its inception. Early thought ascribed 
to a document concerning property or a 
contract a certain hallowed significance, the 
material presence of the document spelling 
the difference between success and failure. 
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If a right depended upon an instrument 
which was not produced, then, for all 
practical purposes, that right never existed, 
regardless of why it was not produced— 
whether by fraudulent design, innocent mis- 
take, or otherwise. The earnestness with 
which this principle was enforced is well 
illustrated in the following quotation from 
an early case. One Justice Babington is 
reported to have said:* 

“I say that if it were as you say, and 

he had lost the deed, it would be adjudged 
his foolishness for not keeping the deed 
safely.” 
Time eventually tempered the inexorable 
austerity of the rule. Courts began to toler- 
ate exceptions permitting the use of second- 
ary evidence to prove the contents of an 
instrument which had been lost or destroyed 
if the cause or motive for the destruction 
or loss was free from suspicion. However, 
situations in which the proponent himself 
had voluntarily destroyed the instrument 
were always subjected to particular judicial 
scrutiny. Such cases were regarded as giv- 
ing rise to a presumption that the willful 
destruction was done in bad faith—so much 
so, in fact, that a number of common-law 
courts adhered to the unconditional precept 
that a proponent’s intentional destruction would 
preclude his use of inferior evidence. 


Rationale 


Briefly, the reasoning behind the rule was 
the likelihood of unfaithful transcription due 
either to fraud or inadvertence. Wigmore 
explains it this way:* 

“These reasons are simple and obvious 
enough, as dictated by common sense and 
long experience. They may be summed up 
in this way: (1) As between a supposed 
literal copy and the original, the copy is 
always liable to errors on the part of the 
copyist, whether by wilfulness or by inad- 
vertence; this contingency wholly disappears 
when the original is produced. Moreover, 
the original may contain, and the copy will 
lack, such features as handwriting, paper, 
and the like, as may afford the opponent 
valuable means of learning legitimate ob- 
jections to the significance of the document.” 
These common-law roots run deep and 
transverse our contemporary law. There 
still prevail today a reverence for original 
documents and a judicial suspicion of any- 
thing offered in their stead. 


Departures 
from Severe Common Law Rule 


The current attitude of our courts is sub- 
ject to many jurisdictional refinements and 
restrictions. In general, however, they ap~ 
pear generally agreed on these broadly 
stated principles: An original document or 
writing is the primary evidence of its con- 
tents and, if available, the only evidence 
admissible. A copy of such original docu- 
ment is secondary evidence, which may or 
may not be admissible if the original has 
been voluntarily destroyed by the proponent. 
Secondary evidence will be admitted if the 
proponent first removes all inference of fraud 
and lays the proper foundation required by 
local law for the admission of such inferior 
proof: In this connection, courts have been 
most lenient in permitting the use of sec- 
ondary evidence where the destruction of 
the original record has been made in the 
ordinary course of business. Wigmore sum- 
marizes this phase of the law as follows: 

“The view now generally accepted is that 
(1) a destruction’in the ordinary course of 
business, and, of course, a destruction by 
mistake, is sufficient to allow the contents to 
be shown as in other cases of loss, and that 
(2) a destruction otherwise made will equally 
suffice, provided the proponent first removes 
to the satisfaction of the judge, any reason- 
able suspicion of fraud. The precedents, 
however, are not harmonious.” 


The cases in support of these principles are 
abundant. There are, however, decisions 
where such evidence was not admitted." 


Many contrary decisions appear in our 
earlier reports when a number of courts 
were committed to the proposition that a 
proponent’s willful destruction of a document 
precluded his use of secondary proof. The 
stand taken by the Indiana court in Speer 
v. Speer, 7 Ind. 142 (1858), typifies this atti- 
tude. In that case, the court stated: 


“The plaintiff, to make out his case, was 
compelled to prove title. Of this his deed 
would be the best evidence. But this deed 
had been destroyed, and he was driven to 
prove its contents. This, he would not be 
permitted to do, if the deed had been sur- 
rendered and destroyed by his own voluntary 
act or consent.” 


The leading case of Riggs v. Tayloe, 9 
Wheat. 483, decided by the Supreme Court 
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in 1824, seems to have exerted a liberalizing 
influence upon the later decisions. The Court 
recognized the difference in motives under- 
lying voluntary destructions and said: 


“But in cases where the destruction or loss, 
although voluntary, happens through mis- 
take or accident, the party cannot be charged 
with default.” 


While the effect of the Riggs case was not 
immediate, it does appear to have crystal- 
lized the pattern eventually followed where- 
by a proponent’s willful destruction of a 
document would not prohibit his use of other 
evidence where he first removed every in- 
ference of fraud. As a result, most of the 
later decisions definitely reverse the earlier 
decisions. In some instances, however, this 
reversal is not clearly indicated. 


Existing Lack of Harmony 


Secondary evidence also has been denied 
admission in many recent cases. While the 
reason for the refusal to admit such evidence 
in these cases is not always clear, it appears 
that usually some failure to satisfy technical 
foundation requirements resulted in the re- 
fusal. In at least one recent case, secondary 
proof was not permitted where the volun- 
tary destruction was honestly made. In 
Consolidated Coke Company v. Commissioner, 
70 F. 2d 446 (1934), the Third Circuit 
Court of Appeals sustained the Board of 
Tax Appeals in excluding secondary evi- 
dence of two resolutions, notwithstanding 
the fact that the court conceded the destruc- 
tion of the original resolutions to have been 
made in good faith. Because of these contrary 
rulings, Wigmore has seen fit to qualify 
his statement of the law with the following 
conclusion.~—“The precedents, however, are 
not harmonious”’—while in American Juris- 
prudence,’ it is said: 


“There is some authority, however, for 
the view that one who voluntarily destroys 
a writing, will not be permitted to introduce 
secondary evidence of its contents.” 


The foregoing principles also govern the 
use of photographic reproductions as evi- 
dence. Although courts at first were in- 
clined to express serious doubts concerning 
their efficacy, photographs are now subject 
to no particular judicial stigma. Today, in 
the absence of statutes to the contrary, pho- 
tographic reproductions are almost univer- 


sally regarded as secondary evidence of the 
contents of writings and documents and are 
subject to substantially the same proof and 
the same suspicions accorded other classes 
of such evidence. Consequently, they are 
not admissible except after the absence of 
the original document has been satisfactor- 
ily explained and a proper foundation has 
been laid for their introduction. This foun- 
dation, which varies with the vagaries of 
the local law, in general consists of the fol- 
lowing showing: 


(1) that the original document would be 
admissible if offered in evidence; 


that the original document cannot be 
produced and the failure to produce it 
is not attributable to the proponent’s 
misconduct or lack of diligence; 


that the photograph is an accurate copy 
of the original document. 


These propositions are endorsed in a ple- 
thora of relatively modern cases." Unfor- 
tunately, none of the cases cited involves 
the problem of a voluntary destruction of 
records in the course of business. The prece- 
dents do indicate, however, that the rules 
which apply to other forms of secondary 
evidence have equal application to photo- 
graphic reproductions. 


There are also many cases in which photo- 
graphic reproductions have not been admit- 
ted in evidence. For the most part, these 
cases turn on the question of the foundation 
required by the local law. In some instances, 
courts have been quite liberal in admitting 
photographic reproductions in evidence, while 
in others their strict interpretation of local 
foundation requirements appears to be overly 
technical. In Watts v. State, 158 S. W. (2d) 
510 (1942), the Texas court held that the 
admission of a photostatic copy of a deed was 
reversible error for lack of proper predicate, 
even though a showing was made that the 
document was an exact copy and the last 
known holder stated that he did not have 
the original. A similar result was reached 
in Cohen v. Elias, 163 N. Y. S. 1051 (1917), 
where, in a proceeding involving a partner- 
ship accounting, a New York court felt that 
photographs of four missing pages from an 
inventory ought to be excluded because tlie 
supporting testimony was not persuasive 
enough. 
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Photographic Reproductions 
as Primary Evidence 


Photographic reproductions of documents 
have, in remote instances, been given the 
effect of primary evidence by virtue of local 
statutes, even though such statutes make 
no express mention of photographs.” The 
federal statute pertaining to records made 
in the ordinary course of business was so 
construed by the Second Circuit Court of 
Appeals in U. S. v. Manton, 107 F. (2d) 834 
(1938), where photographic reproductions 
of checks on microfilm were involved. In 
sustaining the admission of this microfilm 
as primary evidence, the court said: 


“These recordaks are made and kept 
among the records of many banks in due 
course of business and are within the words 
of 28 U. S. C. sec. 695, 28 U. S. C. A. Sec. 
695. Their accuracy is not questioned. They 
represent, in the course of a year, perhaps 
millions of transactions. No one at all fa- 
miliar with bank routine would hesitate to 
accept them as practically conclusive evi- 
dence. As proof of payment, they constitute 
not secondary but primary evidence.” 

This decision has been mistakenly hailed 
in some quarters as a sort of judicial touch- 
stone to the unqualified approval of micro- 
fim is primary evidence. While the Manton 
conclusions do represent an enlightened 
view, the result reached did not signify a 
substantial departure from the general rule. 
In that case, the microfilm was an original 
record, not simply a photographic copy of 
arecord, The manner in which this microfilm 
record was prepared qualified as primary 
evidence under the federal evidence statute; 
hence, it was admissible as such. In this 
connection, it is noteworthy that in People 
v. Wells, 44 N. E. (2d) 32 (1942), the Illinois 
Supreme Court, while working with a simi- 
lar state of facts and with deference to the 
Manton case, ruled that under Illinois law 
such microphotographic facsimiles were 
secondary evidence. The court, in reversing 
the action of the trial court for admitting 
this microfilm without foundation, remarked: 

“A careful reading of United States v. 
Manton, supra, reveals that the recordaks 
were admitted under act of Congress where 
special authority was given pertaining to 
writings and records made in regular course 
of business. (28 U. S. C. A. par. 695.) We 
have no such legislative authority in this 
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State which would support holding facsim- 
iles of checks as being the best evidence or 
primary proof. 

“The question then presents itself as to 
the rules of evidence in this State as to the 
admissibility of photographic representa- 
tions of writings of the same size as the 
original writing, and we find such photo- 
graphic representation should be excluded if 
the original document is produced, or is ob- 
tainable and not produced, on the ground 
that the photograph in such case is but 
secondary evidence, If the original is 
not obtainable the photograph thereof is ad- 
mitted if, of course, a sufficient foundation 
is laid and the photograph is properly 
verified, . 


Economical Expedient 


The use of photographic reproductions as 
an economical expedient to the problem of 
records has received considerable legislative 
attention. In only eleven states is such use 
not sanctioned for any purpose whatever. 
Of the remaining states, approximately 
seventeen permit photographs of certain 
public records to be used in evidence, twenty- 
two allow the recording of documents by 
photographic processes and nine provide for 
minor uses of photography for evidentiary 
documents. Unfortunately, this legislative 
concern has not been extended to business 
records in any appreciable degree at the 
present time. Only Maryland, Michigan, 
Missouri and Wisconsin have enacted laws 
which expressly authorize the admission in 
evidence of photographic reproductions of 
business records.” A Massachusetts statute 
sanctions the use of photographic reproduc- 
tions as evidence for certain records of 
banks, trust companies and hospitals, while 
a New Jersey statute permits this use for 
certain records of banks and trust companies 
only.” Considerable thought has been given 
to the subject in Canada. There the Con- 
ference of Commissioners on Uniformity of 
Legislation recommended a model section 
to their Uniform Evidence Act which per- 
tained to the use of photographic reproduc- 
tions, and this model section has been enacted 
in many of the provinces. 


Summary of Contemporary Law 


The status of our contemporary law sug- 
gests certain practical conclusions with ref- 
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USE OF MICROFILM BY LIFE COMPANIES 


Period 
Company of Use Present Use 


1 Not Used Interested in possibilities. 


2 Not Used Considering for future use. 
3 Not Used 
4 


Not Used No present storage problem. Used microfilm for dupli- 
cating essential records during the war. 


Not Used 


Used To film envelopes containing premium remittances to 
preserve evidence of mailing date and to film certain 
card records as a time-saving method of checking. 


3 years To film certain checks (ten years after issue) and 
medical records of former employees, which are there- 
after destroyed. 


44 years To film premium notices in connection with affidavits 
used in premium notice states and to duplicate certain 
records, which are not destroyed. 


5 years To film dividend history cards, cancelled premium col- 
lection records and certain other inactive records, 
which are thereafter destroyed. Other records are 
_— to provide duplicate records in case of loss by 

re. 


7% years To replace the following records which are destroyed 
after microfilming: surrender receipts for certificates 
of addition to policy (after four years); accumulated 
dividend vouchers (after four years); surrender checks 
(after four years); industrial premium receipts for cash 
surrender value (after eight years); agents’ applica- 
tions for employment (after sixteen years); loan cards 
—settled (after three years); dividend and ledger cards 
—terminated cases (after three years); recovery dis- 
ability payment checks (after four years); rejections 
(after ten years). 


5 years To film certain checks, which are then destroyed. 


10 years To replace the following records, which are destroyed 
after microfilming: ordinary loan record cards where 
loan is repaid or the policy is cancelled; dividend record 
cards on which are recorded additional insurance or 
dividend with interest, which are microfilmed after 
the cancellation of the policy, when the dividend record 
card is rewritten, or when the additional insurance or 
dividend with interest is withdrawn; alphabetical index 
card of death claim payments (prior to 1945); paid and 
pending records of unclaimed equities prior to 1943. 
In addition, ordinary premium notices are micro- 
filmed in connection with the mailing affidavits re- 
quired in premium notice states and personnel salary 
cards are filmed after they become ten years old. 








ST Tuy 
toveuvnnenaenneannuenuceetacsevnenenvaenvevapnaieeeenavnayevnevaravnaeuvvuvvavaevvevauiseutvniavevcvtncannveceusevvuavnvgevennsnavncievsnuvensnvvecvevsnaapnessvvvcvvnivveccinnanececevngevvgneegcci ganna et " 


PAGE 694 ILJ—AUGUST, 1947 PHO 





rutin WANNOEUUDATATA TSUNA ESA AAA AAA AN AAA N AAA A A N AH A TAT ANA AAT AATN AN N 


USE OF MICROFILM BY LIFE COMPANIES 


Period 
Company of Use Present Use 


13 Not Used Contemplates use of process in near future to film 
mortgage interest cards on paid mortgages, dividend 
warrants for payment of dividends on paid-up policies 
and certain checks. 


2 years To film warrants on death benefits, surrenders and 
matured endowments fifteen years after final payment, 
at which time the files are destroyed; also, premium 
payment stubs are microfilmed upon receipt. . 


Not Used Indicates no present storage problem. 


Not Used 


10 years To film certain records of a minor nature, such as a 
history card where the policy was not taken or a lapse 
occurred after the first policy year and the policy had 
not acquired a value. These records are destroyed 
after microfilming. 


To replace the following inactive records, which are 
destroyed after microfilming: applications for insur- 
ance; assignments; terminated policies; correspondence ; 
cancelled premium receipts; policy loans, premium 
loans and commission account cards; certain cancelled 
checks; warrants; journal entries; and premium col- 
lection reports. These records are microfilmed and 
destroyed after they have remained in a terminated 
status for certain stipulated periods of time. 





5 years To film checks (over ten years old), which are then 
destroyed. Other records are microfilmed from time 
to time as need arises. 


Not Used Considered for future use. 


Not Used Used microfilm for duplicating essential records dur- 
ing the war. 


6 years To film affidavits of mailing for premium notices in 
premium notice states and to film ordinary policy loan 
certificates to provide duplicate records. Microfilm 
was also used to replace certain inactive books and 
records which there was no legal obligation to retain. 


Not Used Indicates no present storage problem. 
Not Used Interested in possibilities. 


34 years To replace the following records, which are destroyed 
after microfilming; death claim jackets on death claims 
(prior to 1939); mortgage loan and sale contract ledger 
cards on all cases paid in full, cancelled and foreclosed; 
dividend surrender vouchers (prior to 1946); farm 
tenant rent records (prior to 1944); premium business 
by states and insurance in force by states, cards (prior 
to 1944); dividends on deposit cards in respect to all 
dividends which have been paid when there is no 
longer a deposit on the books (prior to 1941); deposit 
tickets, mortgage loan collections of principal and in- 
terest (prior to 1945). 
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erence to the admission in evidence of 
microphotographic copies of business records. 
There is ample authority to indicate that, 
in the absence of statute, where the original 
record would otherwise be admissible but 
has been destroyed in the ordinary course 
of business, in the preponderance of instances 
a properly identified microphotograph would 
be admitted as secondary evidence. As a 
prerequisite to such admission a correct foun- 
dation must first be laid pursuant to the 
requirements of the local law for the copy 
of each document offered. This foundation 
is technical and very often burdensome, 
particularly in situations requiring the sub- 
mission of a number of separate documents. 
There is, however, no definite assurance that 
such secondary evidence will be universally 
accepted; judicial aberrations should be an- 
ticipated where admission will be denied 
either because of some dormant common- 
law concept revived for the occasion or be- 
cause of the failure to satisfy local technical 
niceties. To the extent of such defection, 
there is uncertainty. In _ circumstances 
where the microphotograph is made in the 
ordinary course of business within the mean- 
ing of local evidence rules, it may or may 
not be admissible as primary evidence under 
the principles announced in the Manton case. 
On the other hand, no difficulty should be 
encountered in securing the admission of 
microphotographs in those few jurisdictions 
which have enacted statutes expressly sanc- 
tioning their use in evidence. Moreover, 
these statutes greatly simplify the founda- 
tion otherwise required. 


Practical Aspects 


The business of life insurance is unique 
and evokes special considerations so far as 
its records are concerned, It is built on a 
myriad of individual undertakings involving 
long-term commitments capable of being 
projected throughout the span of many lives. 
Each transaction embodies a profusion of 
guarantees, the precise performance of which 
is dependent upon future contingent happen- 
ings. By reason of these guarantees, an 
insuring company is confronted with a 
manifold liability of indefinite tenure. Policy 
contracts alone offer innumerable facets of 
potential liability, many of which are sub- 
ject to no statutory period of limitations. 
In addition, rejections, premium payments, 
lapses, loans and the thousand and one trans- 


actions which enter into the daily activity 
of the business also afford areas vulnerable 
to litigation. The inherent solvency and the 
ability of life insurance companies to pay 
are matters of common knowledge and have 
provided an incentive for the exploitation of 
every conceivable claim, however ill-founded, 
As a result, it is no novelty to experience 
new demands rising phoenix-like from the 
ashes of some honestly discharged obligation. 


Life insurance records constitute the soli- 
tary bulwark against the incursion of spu- 
rious claims. The infinite transactions 
recorded are so ramified and protracted that 
rarely, if ever, would the personal recol- 
lection of an employee be available. The 
removal of this barrier without its replace- 
ment by a legally acceptable substitute is 
tantamount to a stripping-away of the abil- 
ity to defend. Regardless of the scope of 
individual company operations, the business 
of life insurance is so widespread that, for 
all practical purposes, evidence laws must 
be considered not on a local but on a nation- 
wide scale. From this point of view, our 
discordant evidence laws do not guarantee 
that degree of certainty demanded by a busi- 
ness grounded on principles of mathematical 
certainty. While the ultimate course of ac- 
tion to be taken in any individual case must 
depend upon the particular record problem 
involved, it appears that in most instances 
the law does not presently afford sufficient 
assurance to warrant an unbounded conii- 
dence in microfilm as the sole basis for an 
arbitrary destruction of original records. 


The selective destruction of records pur- 
suant to a considered plan of disposal which 
attempts to avoid or minimize the legal 
aspects of the problem, is entirely feasible. 
Such a disposal program is predicated upon 
stipulated periods of retention for prescribed 
classes of records on the basis of statutory 
periods of limitation, low or duplicating evi- 
denciary value and the remote possibility 
of litigation. Many organizations have pur- 
sued such disposal project for some time, 
and microfilm is frequently employed to 
augment the program. This solution was 
given considerable attention by the Life Office 
Management Association, and several in- 
teresting papers written on the subject are 
recorded in its proceedings.” Unfortunately, 
records are not often segregated into con- 
venient groupings whereby disposals may be 
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made. The success of such a program will 
depend, therefore, upon the adaptability of 
the records to the particular plan of disposal. 


Gradual Acceptance 
of Microphotography 


It is significant that life insurance com- 
panies do not appear to have been hasty in 
their use of microfilm, In a recent survey 
of a representative group of companies, the 
following practices were disclosed: Forty- 
eight per cent of the companies reporting 
indicated that they do not use the process at 
all, although most of these companies are 
interested in its possibilities. Twenty-eight 
per cent use microphotography to a limited 
extent for such purposes as the creation of 
duplicate records, the preparation of addi- 
tional records and the preservation of copies 
of certain minor records, which are destroyed 
after a period of time. These minor records 
are matters of low evidence value, such as 
medical records of former employees, his- 
tory cards pertaining to policies without 
value, certain cancelled checks, etc. The re- 
maining twenty-four per cent of the report- 
ing companies have extended their use of 
microfilm to include closed records of greater 
importance. These records pertain to such 
matters as rejeotions, premiums, dividends, 
loans, personnel, unclaimed equities, various 
checks, vouchers and receipts, etc. Such 
records, some of which are duplicating 
records, are destroyed after a certain period 
of time. Most of the reporting companies 
are following some forma of disposal pro- 
gram based on considered limits of retention 
and make use of microfilm to supplement 
this program. 


There is slight question that with the 
course of time all doubt of the legal ac- 
ceptability of microfilm, at least as secondary 
evidence, will be dissipated. Just when this 
doubt will be sufficiently attenuated for the 
most skeptical law department to counten- 
ance an arbitrary destruction of records for 
microfilm, is a matter of conjecture. If the 
uninspired progress of our law to date is 
any criterion, a great many years may well 
elapse before the last shackle of misgiving 
is struck, The finished product may then 
be an incongruous mass of judicial prin- 
ciples. In the meantime, the record problem 
will become increasingly acute. 
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Need for Legislative Action 


Positive relief can be achieved only through 
legislative sanction. In the last analysis, 
the primary responsibility for’ corrective 
change rests with the legislatures of the 
several states. This was emphasized in 
People v. Wells, supra, where the court said: 


“It is well settled that the legislature of 
a State has the power to prescribe new and 
alter existing rules of evidence or to pre- 
scribe methods of proof. Evidently 
no change has been made by the legislature 
which would make facsimiles of checks ad- 
missible as primary evidence, and bank 
records are no exception to the rule.” 


Four states already have enacted laws which 
in effect permit photographic copies of busi- 
ness records to be received as primary evi- 
dence. It is imperative that similar legislation 
be encouraged elsewhere. Such laws not 
only lend needed certainty to the use of 
microfilm, but also eliminate much of the 
burdensome common-law foundation. Since 
individual company records are not custom- 
arily segregated as to jurisdiction, it is 
desirable that such laws be uniform and 
universally enacted. 


The question of the feasibility of such 
legislation prompted the Joint Legislative 
Committee of the Association and of the 
Convention to appoint a subcommittee to 
study the problem. This subcommittee, in 
a recent report, recommended the enact- 
ment of a uniform law which would permit 
photographic copies of business records to 
be accepted as primary evidence. It was 
also recommended that this proposed law 
be incorporated as a part of the Uniform 
Business Records as Evidence Act for rea- 
sons of simplicity and probable ease of con- 
struction. At this time, the Joint Legislative 
Committee has not yet reported its con- 
clusions. Many other representative or- 
ganizations have taken similar steps. The 
National Association of Bank Auditors and 
Comptrollers, consisting of some 2,500 mem- 
ber banks, is encouraging its local chapters 
in each state to initiate independent legis- 
lative action. 

The Uniform Business Records as Evi- 
dence Act is the most popular of three model 
statutes proposed for the purpose of eliminat- 
ing common-law technicality and facilitat- 
ing the admission of business records in 
evidence.” This act, which has already been 
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enacted in a number of states, provides an 
ideal complement for a section permitting 
the use of photographic reproductions as 
primary evidence. Such a provision may 
easily be appended to the act, first, by adding 
a definition of “photograph,” for instance— 

“The term ‘photograph’ shall include the 
reproduction by any photostatic, photo- 
graphic, microphotographic or other method 
of reproducing clear, legible and accurate 
copies by any photographic process, on film 
or other medium which complies with the 
minimum standards approved for permanent 
photographic records by the National Bureau 
of Standards.” 


—and then by supplementing the body of the 
act with enabling language, in substance as 
follows: 

“ and a properly identified photo- 
graph of any such record shall be equally 
competent evidence, provided that an affi- 


davit executed at or near the time of the 


making of such photograph, shall be ad- 
missible to prove the identity and mode of 
preparation of the photograph if based on 
personal knowledge of the deponent.” 


There is ample justification for legisla- 
tion. In the majority of states, the prob- 
lem of public records was considered of 
sufficient importance to warrant the enact- 
ment of legislation. The common-law appre- 
hension of fraud and improper transcription 
which underlies our best-evidence rule has 
no realistic application to microphotographic 
reproductions made in the ordinary course 
of business. If falsification did occur, ob- 
viously it could be best accomplished by 
tampering with original records and not by 
photographic chicanery. Certainly where 


expedients which the commercial world ac- 
cepts without reservation are, because of 
outmoded precedents, not accorded similar 
recognition in our courts of law, it is time 


[The End] 


for legislative reformation. 
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Full Death Benefits in Baby Life Insurance 


It is said that one innovation that will accompany the coming adoption of 


the Guertin Law will be the writing of life insurance that provides a full death 
benefit for children one year and older. The fact that graded benefits, such as 
formerly existed up to age five, under the new plan, produce higher non-forfeiture 
values than are warranted, is said to be a compelling factor among many life 
insurance companies. Under the new plan the only graded death benefit will exist 
at age zero where the death benefit will be twenty-five percent of the face amount 
of the policy. This is not wholly satisfactory to life underwriters who would 


prefer to have graded benefits to age three so that the physical condition of the 
child could be determined. 


Fair Trade Practices Act in New Jersey 


-_ Recently Governor Driscoll signed into law the Fair Trade Practices Act, 
Rvi- modelled upon that of the National Association of Insurance Commissioners and 
Bvi- the All-Industry Committee. New Jersey was the fourteenth state to enact this 
217. law banning misrepresentation of policy terms and the publication of false or 
f misleading financial statements concerning insurers. There are also provisions 
24): relating to discrimination against people of equal life expectancies in matters of 


a): life insurance and annuity rates. 
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The (hnnibus Clause 


By KENNETH M. WORMWOOD 


ITH INSURANCE so predominant in 

every phase of the present-day world, it 
would seem that there is “nothing new under 
the sun,” and that the courts have been called 
upon to determine practically all questions 
involving the interpretation of an insurance 
contract. This, of course, is not true; no 
matter how diligent and exacting a person 
may be in drawing an insurance contract, 
new questions are bound to arise. 


In this article we shall deal with a rather 
interesting part of the standard automobile 
liability insurance policy. We refer to the 
omnibus clause. While the wording of this 
clause in the policies of various companies 
may vary somewhat, the standard clause, 
and the one most generally used, reads as 
follows: 

“The unqualified word ‘insured’ wherever 
used .. . includes the named insured and 

. also includes any person while using 
the automobile and any person or organiza- 
tion legally responsible for the use thereof, 
provided the actual use of the automobile is 
with the permission of the named insured.” 


Broad Scope of Clause 


It is recognized, of course, that under an 
omnibus clause such as this an insurance 
company may find itself insuring many per- 
sons or organizations which it had no in- 
tention of insuring at the time the policy 
was issued. Under this clause, it will be 
noted, there are no exclusions; and unless 
the person operating the car with the per- 
mission of the named insured comes within 


one of the exclusions under the exclusion 
section of the policy, such a person becomes 
an insured and is entitled to full protection. 
In fact, courts have gone so far as to hold 
that not only is the person to whom the car 
is loaned an additional insured, but a third 
person using the car with the permission of 
the first borrower is also an insured if the 
original loan carried with it the implication 
that the first borrower could permit others 
to drive the car. A case of interest in this 
respect is Odden v. Union Indemnity Com- 
pany, 156 Wash. 10, 286 P. 59; 72 A. L. R. 1363. 
In this case the named insured had turned 
over his automobile to one Hickey “to use 
and operate as his own for business and 
pleasure,” and consented to the operation of 
said automobile by the said Hickey per- 
sonally and by others. Thereafter, for some 
two or three months, Hickey used this car 
as his own and at times allowed others to 
drive it. While it was being driven by such 
a third person, the accident occurred. The 
court held that under the omnibus clause 
this third party became an insured. (An 
extended annotation on this question may 
be found in the ALR citation following the 


case.) 


Source of Increased Litigation 


Much litigation has arisen from the fact 
that insurance companies often are presented 
with serious claims resulting from the op- 
eration of an automobile by an incompetent 
third person who claims coverage under the 
omnibus clause. The courts have been re- 
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peatedly called upon to interpret this clause 
under various unusual facts. A recent case 
is Royal Indemnity Company v. Markley [26 
CCH AvutomosiLe Cases 985], 178 P. 2d 672 
(Col.). This was a case of first impression 
as it involved a question of whether or not 
a lessee under a written lease was subject 
to the omnibus clause. One Markley oper- 
ated a fleet of gasoline transport trucks. 
Because of an increase in business he rented 
another transport truck from the Suppes 
Oil Company under a written lease, the 
terms of the written lease being that he was 
to have possession of the truck for a period 
of not less than six months, although the 
lease could be cancelled upon fifteen days’ 
written notice by either party. The lease 
further provided that the. leased vehicle 
should be under the complete control of the 
lessee. While under the complete control 
of the lessee and being driven by one of 
his employees, the equipment was involved 
in an accident. Markley, claiming to be an 
additional insured under the omnibus clause, 
immediately called upon the Royal Indem- 
nity Company, the insurer for the Suppes 
Oil Company, to protect him under the 
policy. The insurer refused to recognize 
him as an assured, whereupon he proceeded 
to settle the claims arising out of the acci- 
dent and then sued the Royal Indemnity 
Company for reimbursement. 


Lessee Within Scope of Clause 


The Royal 
brief pointed out that the Suppes Oil Com- 
pany was listed as a filling station at Sho- 
shone, Wyoming, whereas the truck was 
then leased to Markley at Denver, Colo- 


Indemnity Company in its 


rado. It contended that as Markley was 
given complete control under the lease, the 
permission given was not that contemplated 
by the policy, and that the word “permis- 
sion” carried with it the implication of the 
power or authority to revoke. But the Colo- 
rado Supreme Court ruled that there was 
such permission in this case as contemplated 
in the policy and that Markley became an 
additional insured. 


It is interesting to note that the court 
called attention to the fact that the only 
authority in support of the insurer’s conten- 
tion that the omnibus clause did not cover 
a lessee is Appleman, Automobile Liability 
Insurance which states at page 123: 


Kenneth M. Wormwood 


of the firm of Wolvington and Wormwood, 
is vice-president of the Denver Bar Asso- 
ciation 


“When the insured sells the automobile 
or gives a third person an absolute right 
to use the vehicle, by contract, ... the ven- 
dee or lessee has an absolute right to use 
the automobile and permission is properly 
ineffective to either give or deny posses- 
sion. The better rule has been, under those 
circumstances, to deny protection to the 
lessee or vendee.” 


The court then pointed out that all of the 
authorities cited by Appleman in support 
of his statement have to do with conditional 
sales or cases where title to the vehicle has 
actually been transferred, and are not ap- 
plicable, therefore, to the case of a lease. 
While the rule laid down by the Colorado 
court may, at first glance, seem rather harsh 
on the insurer, the answer is obvious. If 
the insurer does not wish to include a 
lessee in the terms of the omnibus clause, it 
can exclude the lessee under the exclusions 
of the policy. 

While the Markley.case probably goes fur- 
ther than any case yet decided under the 
omnibus clause, there are numerous some- 
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what similar fact situations in which the 
insurer has been held responsible to the 
person to whom the car was loaned. For 
instance, in the case of the Associated In- 
demnity Corporation v. McAlexander, 168 
Tenn. 424; 79 S. W. 2d 556, an employer 
purchased a car for use by the employee dur- 
ing business hours. An arrangement was 
then entered into whereby the employee paid 
for the upkeep and, in consideration thereof, 
had the right to use the car in any way he 
saw fit after business hours. The employer 
had no control whatsoever over the car 
during those hours. The insurance policy 
was in the employer’s name. While using 
the car at night for his own pleasure, the 
employee was involved in an accident. The 
court held that the employee was an addi- 
tional insured under the omnibus clause. 


In another fact situation the adminis- 
trator of an estate arranged for another 
party to operate a taxicab, the estate to 
receive a certain percentage of the gross 
receipts. The cab had been operated under 
this arrangement for about one month when 
an accident occurred. The Massachusetts 
court, in the case of Hobbs v. Cunningham, 
273 Mass. 529, 174 N. E. 181, held that the 
cab driver was an additional insured. 

Again, in Royal Indemnity Company v. 
Hook, 155 Va. 965, 157 S. E. 414, the omnibus 
clause was held applicable where under the 
facts it appeared that a Mrs. Goad had an 
insurance policy issued in her name, al- 
though the title to the automobile actually 
was in the name of her son, W. A. Goad. 
The insurance company had notice of this, 
and that defect made no difference in the 
policy. Goad who had been employed by 
one Rosser, had used the car in the business. 
Upon leaving the employ of Rosser, Goad 
left the car with him under an arrangement 
whereby Rosser was to make payments on 
the car and Goad was to reimburse him. 
Rosser used the car almost exclusively for 
several months and an employee of his, 
while operating the car, was involved in an 
accident. The Virginia court held that both 
Rosser and his employee were covered 
under the omnibus clause of the policy. 


Purchaser 
or Conditional Sale Vendee 


Of course, if at the time permission is 
given to use the car the named insured was 


no longer the owner or did not have au- 
thority to give permission, the omnibus 
clause would not apply. We have in mind 
cases where there has been an outright sale 
of the car and the new purchaser has at- 
tempted to receive the benefits of the policy 
under the omnibus clause, or cases where 
there has been a conditional sale. The courts 
are uniform in holding that under these cir- 
cumstances the omnibus clause would not 
apply. We refer those who are interested to 
Whitney v. Employers’ Indemnity Corporation, 
200 Iowa 25, 202 N. W. 236, 41 A. L. R. 495, 
and Merchants’ Mutual Casualty Company v. 
Pinard, 8 N. H. 473, 183 A. 36. 


Not Additional Insurance 


While the courts have gone to great length 
in granting coverage under the omnibus 
clause, it should be borne in mind that the 
intention of the omnibus clause is not to 
enlarge the insurance coverage itself but 
merely to increase the number of persons in- 
sured under the policy. Consequently, the 
authorities hold that any damages sought 
to be recovered must be within the coverage 
of the policy and the operation of the in- 
sured automobile must be within such cov- 
erage. This situation would not usually arise 
under the standard policy issued on a pleas- 
ure automobile because under the declara- 
tion the use is generally given as business 
and pleasure. However, the question would 
arise where the policy is issued on a com- 
mercial type of vehicle and the business is 
listed in the declaration, if thereafter the 
vehicle is loaned and is being used by the 
other party for a different type of business. 
For instance, in the case of Farm Bureau 
Mutual Automobile Insurance Company v. 
Daniel [3 CCH AvutomosiLe Cases 1165], 104 
F, 2d 477, the declaration in the policy 
provided that the automobile was to be used 
for hauling automobile parts, building mate- 
rials and farm produce. At the time of the 
accident the truck was being used for the 
purposes of a general garage business and 
not for one of the purposes specified in the 
declaration. The court held that the omni- 
bus clause under these circumstances did not 
apply. 


In another fact situation in which the 
clause was held inapplicable, a truck de- 
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clared to be used for commercial purposes 
was loaned for use in transporting Boy 
Scouts. See Williams v. American Automo- 
bile Insurance Company, 44 F. 2d 704. 
Similar holdings resulted in Hill v. Ocean 
Accident & Guarantee Corporation, 230 Ala. 
590; 162 So. 376, where the declaration 
showed that the truck was to be used for 
transportation and delivery of merchandise 
in direct connection with insured’s business, 
but the truck was actually loaned to the 
employee to get coal for home consumption, 
and in Ellis v. New Amsterdam Casualty 
Company, 169 Va. 620, 194 S. E. 687, where 
the declaration showed that the policy was 
to be used in insured’s business as a mer- 
chant of furs and hides but at the time of 
the accident an employee was using the 
automobile for his own pleasure in return- 
ing from a resort. 


Conclusion 


An examination of all of these cases leads 
to the conclusion that the courts, particu- 
larly where policies cover pleasure vehicles, 
are following their usual line of procedure 
in interpreting the contracts most strongly 
against the insurer and holding that if the 
insurer did not wish to make people addi- 
tional insureds, it could clearly refrain from 
doing so by adding to exclusions. It would 
appear, with the exception of commercial 
vehicles, that unless the party driving the 
car is expressly excluded under the exclu- 
sion terms of the policy, he is an additional 
insured if he is operating the vehicle with 
the permission of the named insured, whether 
such permission be oral or written and 
whether or not complete control is given 
to the operator, even though such control 
may be under a written lease for a period of 


months. [The End] 


SS 


According to J. Dewey Dorsett 


The Association of Casualty and Surety Companies are conducting an inves- 


tigation to ascertain market facilities for certain classes of automobile insurance 
risks that are having difficulty in placing their business. For the most part these 
risks are long haul truckmen, bus operators, taxi companies and the like. J. 
Dewey Dorsett made some interesting observations at the time of the appoint- 
ment of the committee. He said: “The question of rates is another important 
factor. Sound underwriting practice dictates that adequate rates be charged 
and there is evidence that some risks which claimed inability to find a company 
that would write their insurance, have in fact, simply been unwilling to pay the 
rates which the loss experience requires. A number of cases in point stem from 
the failure of one insurance company which allegedly wrote automobile liability 
insurance at rates far below sound underwriting standards. When the company 
collapsed its insureds applied to other companies for their insurance. Some of 
these risks, however, wanted the sound companies, which were able to meet their 
obligations, to write the business at the same ruinously low rates that had driven 
the liquidated company to the wall... . In such cases it was not a matter of com- 
panies refusing to write the business, but of risks refusing to pay adequate rates 
which have been approved by competent state insurance departments. . . .” 
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The Doctrine of Permissive User 


By DANIEL J. LYNE 


Mr. Lyne, a member of the Boston firm of Lyne, Woodworth and Evarts, 
was the successful counsel in the Sheehan v, Goriansky case herein 
discussed. He is a past president of the Boston Bar Association 


A JUDGMENT rendered against the per- 
missive user of an insured automobile 
based upon its wanton or reckless operation 
is within the coverage of the usual liability 
insurance policy, such a death having been 
caused by accident—Sheehan v. Goriansky 
(Mass., April 5, 1947), 27 CCH AUTOMOBILE 
Cases 183. (INSURANCE LAW JouRNAL, June, 
1947, page 530). 


The correctness of this decision does not 
appear to be open to question. The interest 
of an insurance lawyer in the decision results 
from the facts and the law of the case, all of 
which do not appear in the decision of the 
Massachusetts Supreme Judicial Court. 


Facts of Sheehan v. Goriansky 


The plaintiff's intestate was found dead one 
morning at the base of a tree beside a 
traveled road. The defendant denied that 
he had ever known or seen the plaintiff's 
intestate. Earlier that same morning the 
defendant had driven his car into a tele- 
phone pole located about sixteen feet from 
the place where the body of plaintiff’s in- 
testate was found. 


The medical examiner for the county testi- 
fied that the decedent’s injuries indicated 
that death had resulted from his having 
been hurled violently against a fixed object. 
He fixed the time of death as between ten 
o’clock the previous night and four o’clock 
of the morning on which the body was dis- 
covered. The tree against which the dece- 
dent had been hurled was freshly scarred 
near its base. Hair from the decedent’s head 
was found adhering to the tree’s scarred 
portion, and pieces of the bark of the tree 
were found embedded in the decedent’s neck 
and on his trouser legs. 


Both the decedent and the defendant were 
admittedly in Maynard just before midnight 
on the day before the decedent’s body was 
found, The defendant admitted that before 
starting his car in Maynard he had seen a 
man standing with his head against the win- 
dow of his car and holding to the handle of 
the car’s door, and that after starting his 
automobile he had heard the man swearing. 
There was testimony that after his accident 
the defendant had gone to a house and stated 
to a woman there, “I had a bad accident down 
the road. There is a man hurt very badly.” 
(The defendant testified that he alone was 
in the car at the time it crashed the tele- 
phone pole.) <A bloody glove was found 
upon the decedent’s body. The mate to 
that glove was found by the police on the 
shelf of the defendant’s car. The defendant 
admitted that this pair of gloves belonged 
to his wife and was customarily kept in 
the car. He could not explain how one of 
them got upon the decedent’s body or how 
blood stains got on that glove. The de- 
fendant made false statements on incidental 
matters which could have been found to 
evidence a consciousness of liability. 


Nature of Plaintiff's Cause 
in Original Action 


The plaintiff, having been appointed ad- 
ministrator of the estate of his deceased 
son, brought a tort action to recover dam- 
ages for the son’s death. The declaration 
in this action had four counts; the first 
based on negligence; the second alleging 
willful, wanton and reckless operation of 
an automobile by the defendant; the third 
seeking recovery for death due to assault 
and battery; and the fourth grounded on 
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gross negligence. All counts but the second 
were disposed of prior to the jury’s verdict, 
either by waiver or by direction of a verdict 
for the defendant by the court. The case 
went to the jury on the second count, based 
on the willful, wanton and reckless opera- 
tion of an automobile. 

After the jury in the tort action had re- 
tired for deliberation, it returned for fur- 
ther instruction on the meaning of the 
words “willful, wanton and reckless con- 
duct.” The court instructed the jury if it 
found any one of the three elements present 
—wantonness, willfulness or recklessness—it 
would be warranted in returning a verdict 
for the plaintiff. The jury thereupon re- 
tired again, and subsequently brought in a 
verdict for the plaintiff. 


The defendant insurance company brought 
the matter to the Supreme Judicial Court 
by bill of exceptions, That is, it remained 
in the case and retained control of it after 
all its interest in the outcome had ceased 
if, as it claimed, the death of the intestate 
was not caused by accident, (The plaintiff 
, subsequently argued that this retention of 
control of the case by the insurance com- 
pany after all its interest in the outcome 
had ceased constituted a waiver of the 
reservation of rights which the insurance 
company had made when it undertook the 
defense of the case. The Supreme Judicial 
Court, however, did not find it necessary to 
consider this argument, for it agreed with 
the plaintiff on his principal argument, as 
will hereafter appear). The Supreme Ju- 
dicial Court overruled the defendant’s ex- 
ceptions (Sheehan v. Goriansky, 317 Mass. 
10). 


Bill To Reach and Apply 


After the decision of the Supreme Judicial 
Court upholding the verdict in the tort case, 
the plaintiff demanded that the defendant 
insurance company satisfy the execution 


which had issued. The insurance company 
refused this demand. The plaintiff then 
brought a bill in equity to reach and apply 
the proceeds of the policy which the insur- 
ance company had issued to its insured. 
The equity court found that the plaintiff's 
claim fell within the coverage of the de- 
fendant company’s insurance policy, and 
entered a decree pursuant thereto ordering 
the company to satisfy the execution in the 


tort case. The defendant insurance com- 
pany appealed. 

It seemed clear that the event which 
caused the death of the plaintiff's intestate 
was an accident as that word is commonly 
used. However, the Supreme Judicial Court 
had held in Sontag v. Galer, 279 Mass. 309, 
that the intent of the doer and not the state 
of mind of the victim governs in determin- 
ing whether an injury is accidental. The 
Supreme Judicial Court in the Goriansky case 
indicated no intention to depart from its 
holding in Sontag v. Galer. 


Accident Defined 


In Dow v. United States Fidelity and Guar- 
anty Company, 297 Mass. 34, the insured was 
found sitting in a bathtub filled with scalding 
water; he died shortly afterwards from the 
burns sustained. The policy insured against 
accidental injuries and excluded “loss re- 
sulting from any means or act which, if 
used or done by the insured while in the 
possession of all mental faculties, would be 
deemed intentional or self-inflicted.” The 
plaintiff, nevertheless, recovered. The court 
said, at page 38: 

“.. . an event is an ‘accident’ or is ‘acci- 
dental’ when it occurs unexpectedly, without 


Daniel J. Lyne 
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intention or design... The jury could find 
that the injury and death were not the con- 
sequences of intentional as distinguished 
from accidental acts of the insured or of 
‘any means or act which, if used or done 
by the Insured while in possession of all 
mental faculties, would be deemed inten- 
tional or self-inflicted’. Doubtless the in- 
sured intended to turn on the water and 
very likely he intended to get into the tub, 
but it is nevertheless highly improbable 
that he intended to immerse himself in 
scalding water. Laying aside the possibility 
of sickness or disease, which we shall dis- 
cuss in a moment, the jury could well find 
that the scalding resulted from unusual or 
unexpected heat im the water or from some 
slip, m‘stake or false judgment on the part of 
the insured as to the physical factors mvolved. 
This would be sufficient to characterize the 
occurrence, when viewed as a whole, as ac- 
cidental rather than as intentional. We do 
not see how we could rule as matter of law 
that there was no accident in such a case as 
this without thereby withdrawing from the 
field of accident a large class of happenings 
which by the common understanding of men, 
and therefore by the true intent of the policy, 
would be deemed accidental.” (Italics sup- 
plied.) 


In Bohaker v. Travelers Insurance Com- 
pany, 215 Mass. 32, the question was whether 
the insured’s death was due solely to “acci- 
dental means” or was contributed to by 
disease. The insured had been confined to 
a hospital with typhoid fever. In delirium 
resulting from that fever, he fell from the 
window of his hospital room and was killed. 
The court held that the fall was sufficient 
to cause his death, and that what caused 
or preceded the fall was of no consequence. 
The court said at page 35: 


“The policy in the case at bar does not 
go so far as to require the court to search 
beyond the active, efficient, procuring cause 
to a cause of a cause.” 


In the Goriansky case, as in the Bohaker 
case, the death was caused by an accident and 
the court was not obliged to inquire into the 
cause of the cause. But even if such an in- 
quiry had been made, the court would have 
encountered “an unexpected happening with- 
out intention or design.” The defendant 
Goriansky had at all times maintained that 
the automobile he was driving went into the 


soft shoulder of the road by accident or 
mischance. He had always asserted that 
he employed every effort to bring it back 
to the hard surface of the highway. This 
was the only evidence on this matter. Goria- 
ansky was unsuccessful in his attempts to 
steer the automobile back onto the hard 
portion of the road; and the futility of these 
efforts, as well as the original mishap when 
the car left the traveled portion of the road, 
constituted “an unexpected happening with- 
out intention or design.” 


The defendant insurance company, re- 
lying on Sontag v. Galer, supra, argued that 
the death of the plaintiff’s intestate was not 
caused by acc dent from Goriansky’s s.and- 
point. But the distinction between Sontag 
v. Galer and the Goriansky case is apoarent. 
In the Sontag case the insured deliberately, 
intentionally and maliciously threw an object 
at a person and injured him, and the in- 
sured’s liability insurance was held not to 
cover such an occurence. There was no 
accidental feature whatever in the Sontag 
case; the insured there set out to do some- 
thing and accomplished his purpose. To 
the contrary, in the Goriansky case there 
was no intention on Goriansky’s part to 
kill the plaintiff’s intestate. The only direct 
evidence on this point was that of the de- 
fendant Goriansky, who testified in the 
equity court, just as he did in the trial of 
the tort case, that he had not intended to 
injure the deceased. His conduct was reck- 
less and wanton rather than deliberate and 
malicious. 


Reckless and Wanton Conduct 


“Reckless” and “wanton” mean, to lay- 
man and lawyer alike, the absence of inten- 
tion. In Commonwealth v. Welansky, 316 
Mass. 383, 397, the court said: 


“To define wanton or reckless conduct so 
as to distinguish it clearly from negligence 
and gross negligence is not easy. Banks v. 
Braman, 188 Mass. 367, 370. Commonwealth 
v. Arone, 265 Mass. 128, 132. Sometimes the 
word ‘wilful’ is prefaced to the words ‘wanton’ 
and ‘reckless’ in expressing the concept. That 
only blurs it. Wilful means intentional. In 
the phrase ‘wilful, wanton or reckle§s con- 
duct,’ if ‘wilful’ modifies ‘conduct’ it intro- 
duces something different from wanton or 
reckless conduct, even though the legal result 
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is the same. Watlfully causing harm is a 
wrong, but a different wrong from wantonly 
or recklessly causing harm.” (Italics sup- 
plied. ) 

In that same case the trial court’s charge 
to the jury in the following words was held 
to be unobjectionable: 


“To constitute wanton or reckless con- 
duct, as distinguished from mere negligence, 
grave danger to others must have been ap- 
parent, and the defendant must have chosen 
to run the risk rather than alter his conduct 
so as to avoid the act or omission which 
caused the harm. If the grave danger was 
in fact realized by the defendant, his subse- 
quent voluntary act or omission which caused 
the harm amounts to wanton or reckless con- 
duct, no matter whether the ordinary man 
would have realized the gravity of the danger 
or not. But even if a particular defendant is 
so stupid [or] so heedless .. . that in fact 
he did not realize the grave danger, he can- 
not escape the imputation of wanton or 
reckless conduct in his dangerous act or 
omission, if an ordinary normal man under 
the same circumstances would have realized 
the gravity of the danger. A man may be 
reckless within the meaning of the law al- 
though he himself thought he was careful.” 


In Henderson v. Travelers Insurance Com- 
pany, 262 Mass. 522, 525, the court defined 


the word “accident” in this language: 


“*Accident’ as the word is used in the 
policy is a more comprehensive term than 
negligence, and in its common signification 
the word means an unexpected happening 
without intention or design.” 


The Court Held 


Applying these principles, the Supreme 
Judicial Court held that the verdict in the 
tort case against Goriansky could have been 
based upon any of the three grounds of 
liability, one of which was not covered by 
the policy; that as the ground of liability 
had not been determined in the tort case, 
the parties were entitled to settle that 
ground in the proceeding in equity and there- 
by determine whether the death was within 
the coverage; and that as the equity court 
had found the judgment to be covered by 
the policy, it followed by implication that 
the ground of liability was not willful conduct. 

The law upon this general question in juris- 
dictions other than Massachusetts, with 
especial reference to the doctrine of Sontag 
v. Galer, will be found summarized in an 
article by D. M. Manning, entitled “The Com- 
pany Agrees,” which appeared in the June, 
1947 issue of the INSURANCE LAW JOURNAL 
(page 490, at pages 492, 493), the same issue 
in which Sheehan v. Goriansky is digested. 


[The End] 


_————$ 


A Test for Negligence 


“Those of us of the older generation, and especially we who were raised in 
rural areas, well remember that ‘coal oil’ was our only source of light at night. 


It was a standard necessity in all homes. 


always present. 
drink it. 


A small can, open and accessible, was 


We never considered it dangerous in so far as children might 
We do not think any reasonable man would find it necessary to so 
guard this commodity as to place it out of reach of a child. 


Certainly nothing in- 


herently dangerous can be found in an open kerosene container or in kerosene. In 
so far as this record shows there is nothing a reasonably prudent man would have 


done or refrained from doing. 


indeed an unfortunate accident. 


‘The duty to use care arises from probabilities, 
rather than from bare possibilities of danger.’ 


38 Am. Jur., page 670. This is 


‘* * * An accident is an occurrence that could not 
have been foreseen by a prudent person.’ 


(Am. Jur., supra.)” Burnett, J. in 


Smith et ux. v. Roane-Anderson Company et al., 15 CCH NEGLIGENCE CAsEs 62. 
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Opinions here and there: 


“The Attorney General Says—” 


CITY LICENSES 
DOMESTIC INSURANCE AGENTS 





The Attorney General was asked whether 
a city could compel an insurance agent to 
take out a city license where the state exacted 
a premium tax of three percent. He de- 
clared that it could. “An insurance agent is 
a business or occupation subject to city 
license just as any other business or occupa- 
tion unless expressly exempted. The only 
exemption under the statute for agents of 
insurance companies from city license is 
under Section 299,090 KRS, where they are 
agents of foreign life or casualty companies 
organized under the assessment or coopera- 
tive plan. Under this section if these agents 
pay a state license as provided ., they 
are expressly exempt under this chapter on 
the assessment and cooperative plan 
In all other agencies you could be required 
to pay the city license [tax] even though 
your company does pay the three percent to 
the State as tax to do business.” Opinion of 
the Kentucky Attorney General, June 14, 1947. 


ON WAGE ASSIGNMENTS 
TO PAY GROUP PREMIUMS 





1946 Iowa Code, Section 539.4, requires 
that an assignment of wages be made in 
writing and signed by both spouses if the 
assignor is married. The Attorney General 
was asked to rule upon whether or not a 
written request authorizing and directing an 
employer to make a monthly payroll deduc- 
tion for the purpose of paying a group 
insurance premium was within the purview 
of this section. He considered the purpose 
of the designated statute as being “to protect 
the wife of the employee against dissipation 


of his wages for purposes other than first 
for family support.” He came to the conclu- 
sion that “if an employee as part of the 
consideration of his employment is required 
to enter into a group insurance plan which 
requires the employer to deduct from the 
wages of the employee a premium periodi- 
cally for the payment of the insurance, then 
it is unnecessary to comply with the pro- 
visions of Section 539.4. However, if such 
plan is not required as a part of the con- 
sideration of said employment, but is merely 
voluntary on the part of the employee, then 
compliance should be made with Section 
538.4.” Opinion of the Iowa Attorney General, 
May 26, 1947. 


LOCAL INVESTMENT LAWS 
APPLY TO FOREIGN INSURERS 





The question before the Attorney General 
at this time was whether foreign life in- 
surance companies were entitled to make 
investments in Minnesota that Minnesota 
companies were permitted to make by stat- 
ute; whether the limitations as to purpose 
provided by Minnesota statute applied to 
foreign companies; and whether, if foreign 
companies were entitled to make such in- 
vestments, the investment limits of Minne- 
sota prevailed over those of the domiciliary 
state. 


Minnesota statutes declare that real estate 
acquired or held by a domestic company for 
the convenience and accomodation of busi- 
ness shall not exceed twenty-five percent 
of its cash assets. Foreign companies may 
not hold real estate in greater proportion. 
The same section of the statute declares 
that all other real estate shall be dispgsed 
of within five years, in the absence of the 
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certification of the insurance commissioner. 
Other statutory provisions indicate for what 
purposes real estate may be acquired—i. e., 
convenient accomodation in business, secur- 
ity for loans, satisfaction for debts. The 
section relating to types of investments also 
indicates that all real estate not necessary 
for the company’s accomodation in the trans- 
action of its business shall be disposed of 
within five years in the absence of a certifi- 
cate of the commissioner. 


The Attorney General studied the back- 
ground of the various statutes and decisions 
interpreting identical sections in other states. 
He stated: “I am of the opinion that a foreign 
life insurance company, if authorized by the 
laws of its state of domicile to make such 
investments as are provided for in sub- 
divisions 2 and 3 of Section 61.12 may make 
similar investments in this state under the 
doctrine of comity. ... I am further of 
the opinion that, even though a foreign in- 
surance company is entitled by its charter 
or the laws of the state of its domicile to 
make investments in real property not per- 
mitted by Section 61.12, the limitations of 
that section must be applied to the Minne- 
sota investments of that foreign company.” 
Opinion of the Minnesota Attorney General, 
June 23, 1947. 


DEFERRED ANNUITY BENEFIT 
NOT A RETURN PREMIUM 





An insurance company issued a deferred 
life income annuity to a Maryland resident. 
Premiums were to be paid the insurer yearly 
until the insured was sixty-five, after which 
time, he would draw a life’ income. The 
policy provided that if the insured died 
prior to maturity, the insurer would pay 
the beneficiary the amount provided under 
a table of death benefits computed on a 
basis of the net premiums plus interest. 
The insured died prior to maturity of the 
contract. In its premium tax return for 
that year, the insurer endeavored to deduct 
the net premiums which it had paid the 
beneficiary, The question before the Attorney 
General was whether such payments con- 
stituted “return premiums,” which, as such, 
are deductible. 


rhe Attorney General said that they were 
not return premiums. He declared: “We 


muy 


construe the term ‘returned premiums’ to 
mean premiums that for some reason such 
as cancellation of the policy are not earned 
and are returned to the policyholder for the 
reason that they were not earned under the 
policy. In the present case, all of the 
premiums had been earned and paid accord- 
ing to the terms of the policy without being 
reduced by any refund or credit. The policy 
had matured and the payment to the bene- 
ficiaries was made because of the death of 
the insured and not because the premiums 
were not earned. It was what is commonly 
known as a death benefit payment and not 
a return of premiums. We do not believe 
that such a death benefit payment can be 
converted into ‘returned premiums’ because 
it is measured by net premiums... . All 
death or other benefits paid on a life or 
annuity contract are based to some degree 
upon premiums paid, and we do not believe 
that the Legislature ever intended the tax 
on gross premiums to be reduced by the 
extent to which benefit payments represent 
a return of monies paid into the company in 
the form of premiums.” Opinion of the Mary- 
land Attorney General, June 18 ,1947. 


OKLAHOMA CONSIDERS 
ITS REBATE LAW 





A fire insurer filed with the State Insur- 
ance Board of Oklahoma its schedule of 
rates, which included rates for a one-year 
policy of fire insurance and a five-year con- 
tract issued at four times the annual rate 
where the premium was paid in advance. It 
subsequently filed its “Installment Premium 
Endorsement,”: which recited the agreement 
of the company to issue a five-year term 
policy, payable in annual installments, the 
first installment being equal to the premium 
for one year and each of the succeeding 
installments to seventy-eight percent of the 
annual premium. The installment endorse- 
ment also contained a cancellation clause 
providing that in case of a default of pay- 
ment of any one installment, the amount paid 
would be considered as earned and the con- 
tract could be cancelled by giving five-days’ 
notice. 


An Oklahoma statute provided that special 
rebates and discrimination between policy- 
holders of fire, tornado and plate-glass insur- 
ance companies were illegal. 
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The Attorney General reviewed an earlier 
opinion prohibiting a company from re- 
cuving premiums “under which the holder, 
after the expiration of the first year of the 
policy, may, at his option, obtain insurance 
for one or more of the four ensuing years 
of the policy for an annual premium equal 
to 80% of the annual premium charged by 
the company for a straight one-year term 
policy.” He concluded: “It will be noted 
that... under Policy B with said endorse- 
ment attached, the holder of the policy, after 
the expiration of the first. year thereof, may, 
at his option, that is, by electing to timely pay 
the premiums then due thereunder, obtain 
insurance for one or more of the four ensu- 
ing years of the policy for an annual pre- 
mium equal to 78% of the annual premium 
charged by the company for a straight one- 
year term policy. Therefore, if said company 
is collecting or receiving premiums on such 
a policy while it is also collecting or receiv- 
ing premiums on a straight one-year term 
policy, the collection or receiving of premiums 
on Policy B with said endorsement attached, 
would violate 36 O. S. 1941 Section 138.” 
Opinion of the Oklahoma Attorney General, 
June 9, 1947, 


INVALID OPERATION 
OF INSURANCE COMPANY 





A certain company operated as a state- 
wide mutual assessment company issuing 
life, health and accident policies. Article 
4859f, V. O. S. regulated such companies, 
and provided that no such company should 
issue a certificate or policy on a limited pay- 
ment plan, or guarantee or promise to pay 
any type of endowment or annuity benefits, 
“but shall confine its operation to the issue- 
ance of certificates looking to continuous 
payment premiums or assessments during 
the lifetime of the policyholder.” It. pro- 
vided further that any such certificate or 
policy must be filed and approved by the 
Board of Insurance Commissioners. 


The health policy provided for annual pre- 
mium payments for twenty years, for which 
the Service agreed to maintain a twenty-year 
participating reserve. These funds might 
be withdrawn by an insured as retirement 
income in a lump sum or over a period of 
120 months. There would be no further 


assessments made on a policyholder. If the 
insured wished to keep the policy in force 
after twenty years, he might do so at a rate 
of a dollar a year. The life policy of the 
Service was substantially similar. The ques- 
tion before the Attorney General was whether 
such policies complied with the statutory 
requirements. 


He was of the opinion that they did not 
comply with the statute. He quoted author- 
ity to the effect that the limitation contained 
in Article 4859f “is a limitation on the time 
and method of payment rather than on the 
amount the insurer must pay under the 
policy.” He discarded the endowment theory 
in arriving at his conclusion because the 
policies did not “promise or guarantee the 
payment of endowment benefits,” and were 
indefinite and uncertain. He also refused to 
base his conclusion on the annuity theory, 
although he admitted that the health policy 
bordered on that type of coverage. He con- 
cluded: “The policies, then, are actually 
‘paid-up’ policies at the end of the partici- 
pating period, and come within the definition 
of ‘limited payment’ plan. They are 
in violation of the express prohibition. . . . 
Where no express authority is to be found 
in either the charter or the statutes per- 
mitting a mutual assessment company to 
issue policies of this nature, the rule is that 
such policies are ultra vires.” Opinion of the 
Texas Attorney General, June 30, 1947. 


IMPROPER SUSPENSION 
OF EMPLOYEE’S DRIVER'S LICENSE 


An employee of a public garage was in- 
volved in an automobile accident while driv- 
ing the car of one of the storage customers 
of the garage. Both the garage owner and 
the car owner had automobile liability poli- 
cies. Both insurers denied liability on the 
theory that the employee was the agent of 
the other company’s insured. Under the 
circumstances, was it proper to suspend the 
license of the employee of the garage? 


It was the opinion of the Attorney General 
that the suspension was improper. Referring 
to the Financial Responsibility Act he said: 
“The Act requires the operator of every 
motor vehicle in which any person is killed 
or injured, or in which property damage in 
excess of $50 is sustained, to make an imme- 
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diate report to the Department of Motor 
Vehicles and within sixty days thereafter 
the Department is directed to suspend the 
license of each operator and the registrations 
of each owner of a motor vehicle involved 
in such accident, unless the operator or 
owner, or both, shall deposit security in a 
sum which shall be sufficient to satisfy any 
judgment which shall be rendered as the 
result of such accident.” Pointing out that 
the exceptions to the rule occurred where 
the owner or operator had an insurance 
policy in force at the time of the accident, 
he concluded, “In any event it is our view 
that the existence of these policies brings 
the case within the provisions of the excep- 
tions which we have set forth above, and it 
is accordingly our opinion that the suspension 
of the operator was unauthorized.” Opinion 
of the Maryland Attorney General, May 27, 
1947. 


CORPORATE RIGHT TO PROVIDE 
MEDICAL BENEFITS TO EMPLOYEES 





Was a 1945 statute denying an employer the 
right to make salary deductions from em- 
ployees for the purpose of furnishing medical 


or hospital care, without securing from the 
Insurance Commissioner a license to do so, 
in conflict with or repealed by a 1947 statute 
that permitted a corporation, with appro- 
priate action of its board of directors, wholly 
or in part at the expense of the corporation, 
to provide medical expense, accident, sick- 
ness or disability insurance for its employees? 
The Attorney General declared: “There is 
nothing inconsistent between such an act 
and one such as Section 63.36, prohibiting 
the making of deductions from the wages 
of employees without receiving from the 
Commissioner of Insurance a license. I assume 
that Chapter 446 [1947 statute] was enacted 
in order to permit corporations who might 
not otherwise be permitted so to do to set 
up such plans as are described in Section 1 
of the act.... The purpose of Section 63.36 
is to provide a measure of protection for 
employees from the wages of whom dedue- 
tions may be made, and there is nothing 
inconsistent, in my opinion, between a gen- 
eral authority to all domestic corporations 
such as is contained in Chapter 446 and a 
licensing provision such as is contained in 
Section 63.36.” Opinion of the Minnesota 
Attorney General, May 26, 1947. 


—_—_— $$$ 


The Power To Review 


“We do not pause to analyze the evidence, as to do so might lead us to be 


unmindful of the limitations which properly attend reviewing ministers of justice. 
Indeed it might lead us into error, error not unlike that, which, as we are per- 
suaded, led the learned trial judge to overemphasize the authority of his official 
position in a case where a jury, already empaneled, sworn and functioning, should 
have been permitted, as we are further convinced, to pass upon the complex 
factual situation obtaining therein. The foregoing thought is prompted not a 
little by what we regard as the inconsistency of counsel for the insured. While 
maintaining that the trial judge, proceeding at the behest of counsel for the insur- 
ance company, should not have taken the case from the jury, they, nevertheless, 
proceeding in like manner, and upon the same premise, urge us to ‘order judgment’ 
in favor of their client. That, we think, would constitute even greater error. 
The ‘Cardinal’s Hat’ which counsel for the insured think the trial judge should 
doff, would ill become us, upon whom they would place it. ‘The case’, as we are 
persuaded . ‘was one triable by a jury. Sobeit.’” Hilliard, J. in Lathrop v. 


Kansas City Life Insurance Company. 12 CCH Life Cases 733. 
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What the Courts 
Are Doing 


INSURER'S 
RIGHT OF SUBROGATION 


The nature of the right of subrogation has 
received a variety of treatments by courts, 
but seldom has such an interesting situation 
or practical solution arisen as in the recent 
case of Fire Association of Philadelphia v. 
Ward et al.,6 CCH Fire anp CASUALTY CASES 
440. The precise question raised was whether 
or not an insurer, who, under a fire insurance 
policy, denied liability to its insured for 
legal cause, was entitled to be subrogated to 
the rights of the mortgagee in the amount 
paid to it by the insurer. As complete under- 
standing and analysis of the case depend on 
a knowledge of the admitted facts, we are 
setting them forth in some detail. 





Admitted Facts 


One Evaline C. Ward, the owner of a 
certain piece of land containing some im- 
provements, mortgaged the property in 1924 
to the Federal Land Bank of Baltimore to 
secure a $2,500 loan. By the terms of the 
mortgage she agreed to insure the improve- 
ments in the amount of at least $800. The 
mortgage was recorded and the policy ob- 
tained. In 1928, the Wards, husband and 
wife, conveyed the property, subject to the 
mortgage, to one Stalnaker, the purchaser 
agreeing to pay off the indebtedness and to 
support the Wards for the remainder of 
their lives. The Wards retained a vendor's 
lien to secure the purchaser’s obligation. In 
1930, plaintiff insurer, ignorant of the trans- 
fer of the property, renewed the policy for 
three years in the amount of $1,000 in the 
name of Evaline Ward. The policy con- 
tained an unconditional and sole ownership 
clause in addition to a “mortgagee clause 
with full contribution,” sometimes known 
as a union mortgage clause, in conformity 
with the statute. In 1931, the property im- 


provements were destroyed by fire. At the 
time of the issuance of the policy, the lending 
bank had no knowledge of the transfer 
of the property, and Stalnaker, allegedly 
ignorant of the existence of the insurance 
policy, had procured another policy on the 
improvements without a mortgagee clause. 


After the fire, the insurer denied liability 
to the Wards on the ground that they were 
not the unconditional and sole owners, but 
paid the mortgagee bank $831.90 upon de- 
mand. It received a subrogation receipt, in 
accordance with the mortgagee clause, under 
the terms of which the insurer, the bank 
having been paid the amount of its loan 
in full, would be subrogated to the rights 
of the bank. This subrogation receipt was 
recorded. The Wards continued making pay- 
ments on the loan until 1946, at which time 
the bank was paid in full, including the sum 
paid by the insurer. However, neither the 
Wards nor Stalnaker paid this latter item. At 
this time, the bank executed an assignment of 
the unpaid portion of the mortgage to plaintiff, 
which assignment was also recorded. In 
1945, the Wards and Stalnaker had conveyed 
the property to a third person, who took it 
with notice of the unpaid part of the mort- 
gage. In this action plaintiff sued Evaline 
Ward for the unpaid $831.90, which claim 
had been assigned to it. 


Defendants demurred to the complaint 
on the grounds (1) that since the Wards 
were not the owners of the property on the 
date of delivery of the property in question, 
the insurance was void and no benefit could 
inure to either the mortgagee bank or plain- 
tiff insurer; (2) that plaintiff was a mere 
volunteer; and (3) that there was no benefit 
due Ward or Stalnaker. 


It Was Held 


Although the lower court sustained the 
demurrer, the West Virginia Supreme Court 
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of Appeals felt that such a decision was 
ill conceived. It stated that a vendor of real 
property who retained a vendor’s lien to 
secure the purchase price had an insurable 
interest sufficient to sustain the issuance of 
a policy in his name and the independent 
contract in favor of the mortgagee, even 
though the insurer was justified in denying 
its liability to the mortgagor. The mortgage 
clause was a separate contract and the mere 
fact that there was no liability to the mort- 
gagor did not vitiate that clause. It went 
on to say: “Stalnaker, in our opinion, if 
he did not have actual notice that the mort- 
gage required insurance . . . had construc- 
tive notice thereof by reason of the fact 
that the mortgage contained a provi- 
sion requiring the mortgagor to keep the 
property insured under a policy or policies 
containing a mortgage clause for the benefit 
of the mortgagee, and by his assumption 
of the indebtedness secured by the mortgage 
in the deed whereby he obtained the prop- 
erty. .. . According to the allegations of 
the bill of complaint, which, on demurrer, 
must be taken as true, neither the insurance 
company or the bank, at the time the policy 
of insurance in question was issued, had 
actual notice of Stalnaker’s interest, and, 
because the Stalnaker deed was subsequent 
to the mortgage, the rights under the mort- 
gage had vested. Furthermore, the insurance 
company and the bank were strangers to the 
Stalnaker transaction and constructive notice 
cannot be imputed to them. 


Dissenting Opinion 


As a result, the case was reversed and 
remanded. Nevertheless, it was not a unan- 
imous holding. In a vigorous dissent, a 
minority of the court argued for an affirm- 
ance of the opinion of the trial court. It 
protested against the use of an equitable 
right of subrogation against persons who 
were not parties to the insurance contract, 
and declared that the mortgage debt had 
been liquidated and did not exist at the 
time of the assignment. It went on to say: 
“The insurance company cannot, in equity, 
complain that under its policy contract it 
was bound to the land bank, notwithstanding 
the invalidity of the policy issued to Ward, 
because it was in the business of insuring 
Property against loss by fire, and took the 
normal risk involved. In meeting its obliga- 
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tion to the land bank, it is not, in my opinion, 
entitled to be reimbursed for its outlay and 
loss, as against a person not a party to the 
agreement under which it seeks such reim- 
bursement. Presumably the loss of the im- 
provements on the mortgaged property by 
fire, lessened, if not impaired, the land bank’s 
security for its loan, and that impairment 
was made good when the insurance company 
paid the amount aforesaid in settlement of 
its policy obligation. That was the object of 
the policy, and the insurance company, in 
meeting the loss, did nothing more than 
comply with its legal obligation.” 

The majority opinion, having established 
that an insurable interest existed in Evaline 
Ward, possessor of a vendor’s lien, and that 
the mortgagee clause was a separate contract 
for the benefit of the mortgagee, did not 
pause to consider the nature of the subroga- 
tion right possessed by plaintiff insurer, but 
indicated that under the given set of facts, 
which were in accord with the language 
of the mortgagee clause, the mortgagor and 
successive purchasers with notice were liable 
to the subrogation claim. The impression is 
given that it was a liability quast-in-rem. 
The court offered no argument in contradic- 
tion to that of the dissenting opinion. It 
said merely that Stalnaker had constructive 
notice of the need for insurance from the 
mortgage which he had assumed, and added 
that because neither the bank nor the insur- 
ance company had notice of the sale of the 
property, their right could not be defeated 
by a subsequent purchaser with notice. It 
was tantamount to a declaration that a pur- 
chaser of realty with notice stood in no 
different position from that of his vendor, 
and that the obligation ran with the land. 


Had There Been No Insurance 


While we have a certain amount of sym- 
pathy for the dissenting opinion, we defi- 
nitely regard the majority holding as better 
considered. We regard that conclusion in- 
escapable in consideration of what might 
have happened under the circumstances had 
no insurance company been involved. If 
the same fire had taken place and destroyed 
the improvements, there is little doubt but 
that the mortgagee could have required the 
property to be restored in such a manner as 
to be good security for the loan granted 
by the bank, or the bank would have insisted 
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in diminishing the amount of the indebted- 
ness by the amount the security had fallen in 
value. In either instance, the owner of the 
property would have been called upon to pay 
a double loss, i. e., the loss of the property 
and the indebtedness still in existence, in 
order to bring about a status quo. In reason- 
ing further, it doesn’t seem quite consistent 
that the court would permit the parties in 
this case to do by indirect means, i. e., by 
insurance, what they quite obviously could 
not have done directly. 


The dissenting opinion lays quite some 
stress on the fact that the insurance company 
was in the insurance business, in saying that 
“In meeting the loss, [it] did nothing more than 
comply with its legal obligation.” However, 
it should be remembered that the company 
owed no obligation to the insured, who had 
not complied with the unconditional and sole 
ownership clause of the policy. To have 
permitted the insurance company to sustain 
the loss would have meant a definite ad- 
vantage and benefit to the insured, who 
otherwise would have had to stand the loss 
to the lending agency, the bank. After all, 
the policy under which the action was brought 
was not an all-risk policy devoid of exclusions. 


Nature of Subrogation 


Another point upon which the dissent 
dwells, is the fact that the ultimate result 
is a hardship upon Stalnaker, who was not 
a party to the contract. Does the right of 
subrogation depend upon the subrogee’s 
having been such a party? It is our under- 
standing that subrogation is a right given 
a person upon whom a loss has inequitably 
fallen to recover from a person upon whom 
such a burden should have descended. Stal- 
naker knew, or was in a position to know, 
that one of the terms of the mortgage he 
assumed when he purchased the property 
was that the lender wanted insurance to 
make the collateral secure. Furthermore, 
Stalnaker had agreed to discharge the obliga- 
tion to the bank. Regardless of whether he 
was a party to the insurance agreement, there 
was sufficient notice to such a purchaser as 
he to warn him that the situation in which 


he was involved would arise. In connection 
with this phase of the case, it is interesting 
to note that Stalnaker took out a separate 
policy on the property. He did so, it would 
seem, because he knew that the property 
had to be protected by insurance in accord- 
ance with the terms of the mortgage. But 
he did not attach a mortgagee clause to 
his policy. Why? Did he know that another 
policy existed? The facts would have us 
believe otherwise. However, what other rea- 
son would exist for his having a policy 
without a mortgage clause where he knew 
of the terms of the mortagage? 


Did the payment by the insurer to the 
bank actually constitute a liquidation pro 
tanto of that amount of the mortgage? The 
dissenting opinion is that it did. It would 
seem that this was rather an assumption in- 
dulged in by that part of the court. It was 
not the only purpose for which the money 
could have been used. It might well have 
been used as restoration of the collateral. 
The question would seem to be closely re- 
lated to whether, after being reimbursed by 
the insurer, the mortgagee could have re- 
covered the full amount of the mortgage 
note, in the absence of a subrogation clause. 
We believe the answer is in the affirmative. 


Conclusion 


This case illustrates the combination of 
practical rules of good business and law 
by the court. The dearth of reasoning in the 
majority opinion, together with reliance upon 
the wording of the statutory mortgagee clause, 
is perhaps a bit disarming; but there is little 
to quarrel with in the result reached. The 
fact that the minority opinion brought up 
points which were not considered in the 
majority opinion, is relatively unimportant. 
It is important, however, to note how closely 
the court adhered to a literal interpretation of 
the words and meaning of the mortgage clause 
in reaching its conclusion. It is impossible, 
in such cases, to give too much weight to 
the words used by parties to a contract in ex- 
pressing their mutual right and obligations. 


[The End] 


ee 


“The picture of conspiracy as a meeting by twilight of a trio of sinister 
persons with pointed hats close together belongs to a darker age” Leahy, D. J. 
in William Goldman Theatres, Inc. v. Loew’s, Aug. 2, 1945. 
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Page 
Bus Company’s Liability 
Icy bus step (Conn.) 
School bus—Discharged child in- 
jured (Pa.) 
Control of Vehicle—Passing 
officer in road (Va.) 
Garnishment 
Failure to settle claim (Ga.) 
Insured’s employee driving—Rider 
construed (Mo.) 
Host’s Liability 
Leaving road (Tenn.) 
Speed—Car overturned (Ala.) 
Wheels caught in tracks (Va.) 
Imputed Negligence—Driver to pas- 
senger—Control shared (Pa.) 
Insurer’s Liability 
Comprehensive coverage — Collision 
exclusion (D. C.) 
Mechanical failure 
(Mo.) 
Delayed countersignature (Ala.) 
Motorized concrete mixer coverage 
—Endorsement (Cal.) 
Omnibus coverage — Nonownersh’p 
liability endorsement (Mo.) 
Permissive use (R. I.) 
Operator’s policv—W orbmen’s com- 
pensation exclusion (Pa.) 


Rented truck (N. H.) 
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exclusion 
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724 
716 


Page 
Lookout 
Unlighted parked vehicle (Pa.) 
Residential area (Wash.) 


728 


730 


Owner’s Liability—Garage employee 
injured—Brakes (Ore.) 


Property Damage—Filling station pil- 
lars on right-of-way (Ark.) 


Proximate Cause—Injured cow run- 
ning into driver's wife (Wis.) 


Ratlroad’s Liability 
Collapse of bridge—Unprotected cor- 
ner post—Driver striking (Va.) 
Extra-hazardous crossing — Infre- 
quently used spur track (Mont.) 


Respondeat Superior 
Assault by bus driver (Tex.) 
Scope of employment—Chotce of 
route (Mass.) 


Statutes Construed 
Policemen — Emergency — Traffic 
light disregarded (Ohto) 
Speed—Emergency vehicle exemp- 


tion (Ky.) 


Trailer Owner’s Liability—Control of 
tractor driver (Pa.) 
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BUS DRIVER ASSAULTS MOTORIST 


(TEXAS) 





© Respondeat superior 


Is the master liable where, under the in- 
fluence of passion, a servant goes beyond 
the strict line of his authority and inflicts 


injury on a third person? At an intersection 
plaintiff bumped into the rear of defendant’s 
bus. There were two versions of the inci- 
dent that followed. Plaintiff insisted the bus 
driver had left the bus, looked at the bump- 
ers jammed together, shouted at plaintiff, 
and then struck him with the money-changer 
before plaintiff could get out of his car. The 
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bus driver’s version was that he had gone 
back to get plaintiff’s name and license num- 
ber, in accordance with the rules of the 
company; that plaintiff had refused to give 
his name and swore at him; and that he had 
then struck plaintiff with the money-changer. 
The jury returned a verdict for plaintiff, 
finding that the bus driver was acting within 
the scope of his employment and that he 
was not acting in self-defense. Subsequently, 
the trial court entered judgment n. o. v. for 
defendant, holding that the bus driver was 
not acting within the scope of his employ- 
ment at the time he committed the assault 
and battery. 


Reversing, the appellate court recited the 
accepted rule of law. “If the act complained 
of was within the scope of the servant’s au- 
thority, the master will be liable, although 
it constituted an abuse or excess of the au- 
thority conferred. The master who puts the 
servant in a place of trust or responsibility, 
or commits to him the management of his 
business or the care of his property, is justly 
held responsible when the servant, through 
lack of judgment or discretion, or from in- 
firmity of temper goes beyond the 
strict line of his duty and inflicts an unjusti- 
fiable injury on a third person.” In going 
beyond necessity in his employer’s interest, 
the bus driver was still in the course of his 
employment in undertaking to do his duty 
to his employer by obtaining plaintiff’s 
license number and name. Judgment for 
defendant was reversed and entered for 
plaintiff—Felder vy. Houston Transit Com- 
pany. Texas Court of Civil Appeals, Gal- 
veston. April 10, 1947. Rehearing denied, 
July 10, 1947. 27 CCH AvutomosiLe CAsEs 
1075. 

Robert L. Maddox, Percy Foreman, Allen, 
Smith & Neal, Houston, Texas, for Appellant. 

J. C. Hutcheson, III, J. Curtiss Brown, Baker, 


Botts, Andrews & Walne, Houston, Texas, for 
Appellee. 


WPA WORKER INJURED 
ALIGHTING FROM TRUCK 


(NEW HAMPSHIRE) 
@ Insurer’s liability 
Coverage of policy 
The insured rented a truck to the United 


States under contract for work on an air- 
port. He also furnished a driver, Evans. 


While Evans was driving WPA workers 
home from the airport one night; one of the 
workers was injured in alighting from the 
truck through the alleged negligence of 
Evans. The injured man brought an action 
against the insured and the driver. The in- 
surance company sought a declaratory judg- 
ment to determine the coverage of the policy 
issued to the insured. The policy and the 
declaration, which was part of the contract, 
were subject to the provisions of the New 
Hampshire Motor Vehicle Liability Insur- 
ance Law, R. L., Chapter 122. In his decla- 
ration the insured represented his occupation 
as that of “farmer,” and stated that the truck 
was to be used for “pleasure and business” 
and for “hauling wood” from “farm to mar- 
ket.” The policy provided that written no- 
tice of the accident was to be given to the 
insurer “as soon as practicable,” and an ex- 
clusion clause stated that the policy did not 
apply “to any obligations for which the 
insured may be held liable under any 
Workmen’s Compensation Law.” The 
United States was obligated to pay the in- 
jured worker compensation for his injuries 
under the Federal Compensation Act, 5 
USCA, Section 751. 

The insurer contended that the policy did 
not provide coverage because of the exclu- 
sion, but that if the policy was held to 
provide coverage, it was entitled to reim- 
bursement from the insured and Evans for 
payments made as a result of the action 
brought by the injured workman. As a basis 
for its claim for reimbursement, the insurer 
stated that were it not for R. L. Chapter 
122, Section 16, paragraph 3, it would not 
be liable because the truck was being used 
for a purpose not authorized by the policy; 
the workman was injured while engaged in 
the employment of the United States within 
the exclusion clause of the policy; and the 
insured failed to give written notice of the 
accident as soon as practicable. 


Rejecting these contentions, the court 
ruled that plaintiff was obligated to defend 
the suit brought by the injured worker against 
its insured and Evans, and that it was not 
entitled to reimbursement. The insured un- 
questionably had the right to use the vehicle 
for business. “It is a matter of common 
knowledge that many farmers in this State, 
as part of their business, do odd jobs with 
their trucks, such as hauling gravel for State 
roads and various other forms of construc- 
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tion, and that this often includes carrying 
men to and from work.” The United States 
was not an insured and not legally respon- 
sible under the policy since the government 
is not a person nor an organization within 
the meaning of the policy. Regardless of 
this, however, Evans was not in the employ 
of the United States at the time of the acci- 
dent; nor was the truck then subject to any 
control by the government as to its manner 
of operations. The government paid the in- 
sured, who paid Evans. The insured took 
Evans on and off the job at will, merely 
notifying the WPA foreman that he was 
furnishing him with a different driver. Evans 
acted in a dual capacity, as an employee of 
the United States at certain times and for 
certain purposes and as an employee of the 
insured at other times and for other pur- 
poses. Although notice of the accident was 
not given for two months and ten days, there 
was evidence that the insured reasonably 
believed the accident did not involve his in- 
surer. Judgment for the insured was af- 
firmed.—Farm Bureau Mutual Automobile 
Insurance Company v. Manson et al. New 
Hampshire Supreme Court. July 2, 1947. 
27 CCH AUTOMOBILE CAsEs 1083. 

Robert W. Upton, John H. Sanders, Frederick 
K. Upton, for Plaintiff. 


Sheehan, Phinney & Bass, 
Manson. 


Johnson & Keller, for Defendant Sturrock. 
Defendant Evans entered no appearance. 


for Defendant 


EMPLOYER'S NON-OWNERSHIP 





(MISSOURI) 


e Garnishment proceeding 
Omnibus coverage 


While driving a team and wagon, Linen- 
schmidt was involved in a collision with an 
automobile owned and operated by Hofmann, 
who was employed by the Heath Guaran- 
teed Heat Company, Inc., and who was 
engaged on company business at the time of 
the accident. Linenschmidt brought a tort 
action against Hofmann and the company, 
which resulted in a judgment against the 
employee and dismissal of the action against 
the employer. Unable to satisfy the judg- 
ment, Linenschmidt instituted a garnishment 
Proceeding against the insurer which had 
issued an automobile policy containing an 


AUTOMOBILE 


employer’s non-ownership liability endorse- 
ment to the Heath Company. 


Linenschmidt contended that the policy 
covered the employee as an insured and that 
the insurer was liable for the judgment al- 
though he had failed to make a submissible 
case against the employer in the principal 
action, Stressing the omnibus clause in the 
policy, plaintiff argued that the insurance 
covered Hofmann personally because he was 
one of the five employees named in the non- 
ownership endorsement and was using the 
automobile in the business of, and with 
the permission of, the Heath Company at 
the time plaintiff was injured. The omnibus 
clause afforded protection when others than 
the named insured used the automobile de- 
scribed in the policy. 


If the omnibus clause covered non-owned 
automobiles, what occasion existed for the 
“employers’ non-ownership liability” en- 
dorsement? The endorsement provided a 
coverage not within the policy and neces- 
sary to protect the named insured under 
the doctrine of respondeat superior when 
automobiles not owned by it were used in 
its business. The terms used throughout the 
endorsement were exclusive of applying the 
insurance to the employees personally and 
inclusive of applying it only to the named 
insured, the Heath Company. Throughout 
reference was made to the named insured, 
the Heath Company, as the insured, and 
the employees named in the endorsement 
were not personally covered. Judgment for 
the insurer was affirmed.—Linenschmidt v. 
Continental Casualty Company, Hofmann, 
Defendant. Missouri Supreme Court, Divi- 
sion Two. July 14, 1947. 27 CCH Avutomo- 
BILE CASEs 1033. 


DELAYED COUNTERSIGNATURE 


(ALABAMA) 
e Collision insurance 
Policy period 
Estoppel 


The policy insuring plaintiff’s automobile 
against damage by collision or upset con- 
tained the following provision: “Policy 
Period. From February 7, 1943 to Febru- 
ary 7, 1944, at 12:01 A. M., Standard Time.” 
The countersigning, which was essential to 
the completed execution of the policy, took 
place on February 8, 1943. The insured’s 
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automobile was destroyed by collision in 
the afternoon on February 7, 1944. His wife 
contacted defendant’s agent, who informed 
her that the policy was in full force and 
effect, and the loss was covered, and in- 
structed her to tell plaintiff that his claim 
would be paid. Subsequently, an adjuster 
for defendant instructed plaintiff to have 
his car towed to a garage for inspection and 
estimate of damages. 


Conceding that the countersigning was 
essential to the completed execution of the 
policy, the court stated that the delayed 
countersigning clearly did not extend the 
period of liability. The limitation was stated 
in the policy, and the countersignature in 
fact and law merely confirmed the limita- 
tion and gave retroactive force to the policy 
as of the time it was executed by defendant. 
The averments with reference to the agent’s 
statements after the loss and after the lapse 
of the policy, which might be good as a 
basis of waiver or estoppel to protect a pri- 
mary liability under the policy occurring 
within the period covered, were not effica- 
cious to extend liability beyond the limita- 
tion expressly stated in the policy. The trial 
court erred in overruling defendant’s de- 
murrer and in refusing its requested affirma- 
tive charge. Judgment for the insured was 
reversed and remanded.—The Union Marine 
and General Insurance Company, Ltd. v. 
Holmes. Alabama Supreme Court. June 
19, 1947. 27 CCH AvutTomosiLe CASEs 876. 

Davies, Mead & Williams, 512 Jackson Build- 
ing, Birmingham, Alabama, for Appellant. 


James W. Aird, First National Building, Bir- 
mingham, Alabama, for Appellee. 


CONTROL OF TRACTOR-TRAILER 
SHARED 


(PENNSYLVANIA) 


e Wrongful death 
Imputed negligence 
Assured clear distance rule 


Meglino, driving a combination tractor 
and trailer, had started from Philadelphia 
for Pittsburgh by way of the Pennsylvania 
Turnpike. The tractor broke down during 
the trip, and the decedent, who was another 
driver employed by the same company, was 
sent with another tractor to complete the 
transportation of Meglino’s load. Meglino’s 
trailer was coupled to the decedent’s tractor. 


With Meglino as a passenger, the decedent 
drove to a point near Harrisburg, where 
Meglino, with the decedent’s consent, took 
the wheel. The decedent was asleep when 
the tractor ran into another truck standing 
in the traffic lane. The jury found defend- 
ants negligent, but also found that negli- 
gence on the part of Meglino was a contrib- 
uting cause of the accident and that his 
negligence was imputed to the decedent. 

Plaintiff argued that the assured clear 
distance ahead rule did not apply; that this 
rule was not contained in the regulations 
of the Turnpike Commission; and that the 
regulations of the Commission supersede 
statutory regulations. If plaintiff’s position 
were accepted, it would follow that automo- 
biles on the turnpike would be under no 
statutory duty to drive at a careful and pru- 
dent speed and subject to no statutory pen- 
alty for driving at such a speed as to 
endanger the life, limb and property of any 
person, restrictions which appear along with 
the assured clear distance rule in Section 
501 (a) of the Motor Vehicle Code but 
which do not appear in the turnpike regula- 
tions. The court ruled that such a result 
was never intended. Since the decedent had 
a right to share in the control of the truck, 
Meglino’s negligence was imputed to him. 
The issues of joint control and imputed neg- 
ligence were correctly submitted to the jury 
for determination. Plaintiffs’ motion for a 
new trial was denied.—Kocher, Admx., et al 
v. Creston Transfer Company et al. United 
States District Court, Eastern District of 
Pennsylvania. Filed April 30, 1947, 27 
CCH Avurtomosite Cases 1067. 


A. Evans Kephart, 1220 Girard Trust Build- 
ing, Philadelphia. Pennsylvania; Hogan & Scott, 
Drake Building, Easton, Pennsylvania, for Plain- 
tiffs. 


George H. Detweiler, 2518 Lewis Tower; 
Henry S. Ambler, 12 South Twelfth Street, 
Philadelphia, Pennsylvania, for Defendants. 


AUTO HITS FILLING STATION 


(ARKANSAS) 


e Pillar encroaching on highway 
Nuisance 





Shortly after midnight defendant’s auto- 
mobile struck a filling station, knocked down 
two pillars and pulled the roof loose. De- 
fendant’s version was that he was meeting 
two cars, one of which attempted to pass 
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the other, forcing him from the concrete 
slab onto the gravel. As a result, his auto- 
mobile skidded and struck the pillar. He 
argued that since the pillar was three feet 
over in the right-of-way of the highway, it 
constituted a nuisance, and that the main- 
tenance of this nuisance by plaintiff was the 
proximate cause of the damage to the build- 
ing as well as to defendant’s car. The right- 
of-way was seventy feet wide at the point 
of the accident, and the center of the high- 
way was thirty-two feet from the pillar. 
There was ample room between the pillar 
and the concrete slab for two and possibly 
three cars to pass. Under the circumstances, 
plaintiff was not guilty of maintaining such 
a nuisance as to absolve defendant from lia- 
bility for negligently damaging the building 
or to render plaintiff liable for damage to 
defendant’s car. Judgment of the lower 
court for plaintiff and his insurer was af- 
firmed. — Rodenbeck v. Scott. Arkansas 
Supreme Court. June 16, 1947. 27 CCH 
AUTOMOBILE CASES 982. 


Pryor, Pryor & Dobbs, for Appellant. 
Hugh M. Bland, for Appellee. 


MOTORIZED CONCRETE MIXER 
COVERAGE 


(CALIFORNIA) 
e Insurer’s liability 
Endorsement 
Estoppel 








Zeidell recovered a judgment against plain- 
tiffs for injuries sustained in a collision 
between his automobile and a hired motor- 
ized concrete mixer which was being oper- 
ated by plaintiffs along the highway. 
Defendant had issued a policy to plaintiffs 
covering liability for injury to or destruction 
of property arising out of the ownership, 
maintenance or use of automobiles, after 
being informed that plaintiffs were covered 
by a policy for liability arising from the op- 
eration of all their own motor vehicles and 
desired a comprehensive liability policy to 
cover all operations of the business except 
those covered by the first policy. An en- 
dorsement provided that coverage did not 
extend to damage arising out of the assured’s 
ownership, maintenance or use of automo- 
biles, motor vehicles, trailers and/or any 
non-motor-driven road-making or mainte- 


nance equipment while being towed behind 
or carried’ upon motor-driven equipment, in- 
cluding the loading and unloading thereof. 
Defendant declined to defend the Zeidell 
action, claiming that the risk was not within 
the terms of the policy but was excluded 
by the language of the endorsement. Plain- 
tiffs understood the concluding words of the 
rider, “while being towed behind or carried 
upon motor-driven equipment, including the 
loading and unloading thereof,” to apply to 
and modify each and every type and kind 
of vehicle named. Defendant, however, con- 
tended that those words applied to and 
modified only “motor-driven road-making 
or maintenance equipment,” and that the 
coverage of all other types and kinds of 
vehicles theretofore named was excluded by 
the rider. 


The court thought that to sustain the in- 
surer’s contention would leave the policy to 
a large extent illusory, for the rider would 
cancel out whatever protection the policy 
pretended to give with respect to damage 
done by motor vehicles, other than plaintiffs’ 
own, used or maintained by them. Nine 
days before the accident the general agent 
had notified the insurance company of the 
hiring of three pieces of motorized concrete- 
mixing equipment, and an endorsement was 
requested under the “hired cars” section of 
the policy. Defendant was estopped from 
denying coverage for the equipment since it 
had failed to communicate with either the 
general agent or the insured prior to the 
accident. Judgment for plaintiffs was affirmed. 
—McPhail et al. v. Pacific Indemnity Com- 
pany. California District Court of Appeal, 
First District, Division Two. May 15, 1947. 
27 CCH AvutomosiLe Cases 830. 

C. R. Burks, for Appellant. 

Wallace S. Myers, for Respondents. 


SCHOOL BUS DRIVER'S 
RESPONSIBILITY 





(PENNSYLVANIA) 


e Discharged minor injured 
Motorist skidding 


A ten-year-old boy, a member of the 
school’s safety patrol, was the first passen- 
ger off the school bus. Carrying ’a pole with 
a signal flag attached, he took a position in 
front of the bus and in the middle of the high- 
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way. Almost as soon as he had done so, he 
saw an automobile approaching and imme- 
diately swung the pole parallel to the road 
to prevent the children from attempting to 
cross, At that time the six-year-old plain- 
tiff was standing in front of the left front 
fender of the bus, far enough away from the 
patrol boy so that the pole did not restrain 
or push him back. The road was icy and 
slippery, and as the car approached the 
group of children, it skidded and its rear 
swung over the center line of the highway. 
The left rear bumper of the car struck the 
back of plaintiff's right leg, seriously and 
permanently injuring his thigh. 

The bus had been stopped about six inches 
to the right of the center line of the highway 
and with all four wheels on the concrete. 
The bus driver had an unobstructed view 
of 800 feet ahead. The court was of the 
opinion that he saw or should have seen the 
automobile approaching. The jury was 
charged to consider whether the bus driver 
took every reasonable precaution as_ he 
stopped the bus, opened the door, and let 
the children out, and as they stood in front 
of the bus. The trial court further charged: 
“There is no rule of law that a school bus 
shall never have its door open if a car is ap- 
proaching. In heavy traffic, such a rule 
might make it impossible to permit children 
to alight for a long period of time. But, un- 
der the circumstances, was it a careful and 
prudent thing to open the doors of the bus?” 
The jury found both the bus driver and the 
driver of the automobile negligent. The car- 
rier appealed. 

The higher court deemed it impossible to 
say that the traction company was not guilty 
of negligence or that its negligence was not 
the proximate cause of this accident. The 
company by contract accepted a grave re- 
sponsibility to carry children to and from 
school, and in discharge of this duty it was 
bound to exercise the highest practical de- 
gree of care. Whether or not it did so, was 
clearly a question for the jury. As reduced, 
judgments for plaintiffs were affirmed. Two 
dissents declared that it was unreasonable 
and unjust to impose upon the bus driver a 
duty to anticipate that the driver of a vehicle 
approaching 1,000 feet away at a speed of 
thirty-five miles per hour would suddenly 
lose control and skid across the center line, 
striking a child standing in a place of com- 
parative safety.—Vogel et al. v. Stupi et al., 


Johnstown Traction Company, Appellant. 
Pennsylvania Supreme Court, Western Dis- 
trict. Filed June 30, 1947, 27 CCH Auto- 
MOBILE CASES 957. 

George M. Spence, Spence, Custer & Saylor, 
Johnstown, Pennsylvania; George Y. Meyer, 


Samuel G. Wagner, Berger Building, Pitts- 
burgh, Pennsylvania, for Plaintiffs, Appellees. 


Frank P. Barnhart, Johnstown, Pennsylvania, 
for Defendant, Appellant. 


MOTOR TROUBLE 


(MISSOURI) 


e Comprehensive coverage 
Mechanical failure exclusion 


The insured’s truck, apparently in good 
condition, suddenly developed a knock and 
stopped pulling. When the motor was in- 
spected, it was found that the babitt from 
the bearings between the connecting rod and 
crank case had melted and that the piston 
had cracked. The comprehensive insuring 
agreement in the automobile policy issued 
by defendant provided that the company 
would pay for any loss or damage to the au- 
tomobile except that caused by collision of 
the car with another object, by upset of the 
automobile or by collision of the automobile 
with a vehicle to which it was attached. An 
exclusion clause in the policy provided that 
the policy did not apply to any damage to the 
automobile which was due and confined to 
wear and tear, freezing, mechanical or elec- 
trical breakdown or failure, negligent repair 
or service, or loss of tools or repair equip- 
ment, unless such damage or loss was the 
direct result of a theft, covered by the pol- 
icy, of the entire automobile. 


It was the insured’s position that he has 
made out a prima facie case under the terms 
of the comprehensive coverage when he of- 
fered substantial evidence tending to prove 
that the motor became damaged in some 
manner other than by collision, It was then, 
he claimed, incumbent on the insurer to 
prove that the damage resulted from a cause 
excluded from the coverage. Answering 
this contention, the court declared: “I think 
plaintiff went’ further with his evidence than 
merely making out a prima facie case under 
the provisions of coverage ‘C’ on the policy. 
He showed that the damage was due to me- 
chanical failure and nothing else... . The 
evidence offered by plaintiff established this 
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fact, and it was unnecessary for defendant 
to offer evidence on the question of the cause 
of the damage.” Judgment for the insured 
was reversed.—Roberts v. State Farm Mu- 
tual Automobile Insurance Company. Kan- 
sas City Court of Appeals, Missouri. June 
16, 1947. 27 CCH AvutomostnE Cases 878. 
Edwards & Dempsey, 
Defendant, Appellant. 


L. F. Cottey, Allen Rolston, Lancaster, Mis- 
souri, for Plaintiff, Respondent. 


Macon, Missouri, for 


INJURED COW 
FELLS MOTORIST’S WIFE 





(WISCONSIN) 


@ Lookout of driver 
Proximate cause of injury 


Shortly before six o’clock in the evening, 
farmer Moyse crossed the country road to 
bring his cows to the barn for milking. He 
left the pasture gate leading to the highway 
open so his cattle could cross to the barn. 
While crossing the highway toward the 
barn, one of the cows was struck by the front 
end of an automobile driven by Mr. Brown. 
The impact severely injured and stunned 
the cow, who lay unconscious in the ditch. 
Mrs. Brown immediately got out of the car 
and went toward the farm buildings to in- 
form the family of the accident, When she 
returned to the road the injured cow unex- 
pectedly arose and ran into her. Action 
was brought against the insurer of her hus- 
band’s automobile. 


Mr. Brown failed to keep a proper look- 
out for cattle upon the road. His negligence 
in striking the cow started in motion the set 
of circumstances that resulted in plaintiff's 
injuries. The mere fact that the injured 
cow unexpectedly regained consciousness 
and, in an attempt to escape, injured plain- 
tiff, was not a superseding cause of the harm 
which resulted from the collision. The 
cow’s act of running into plaintiff was the 
normal response of an injured animal. Judg- 
ment for plaintiff was affirmed.—Brown v. 
Travelers Indemnity Company. Wisconsin 
Supreme Court. Filed July 1, 1947. 27 CCH 
AvuTomosite Cases 1055. 

Karon & Weinberg, Milwaukee, 
for Respondent. 


Rieser & Mathys, 
Appellant. 


Wisconsin, 


Madison, Wisconsin, for 


momen 
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COLLAPSE OF RAILROAD BRIDGE 


(VIRGINIA) 


e@ Truck passenger killed 
‘Concurring negligence 


The complete collapse of a bridge over the 
tracks of defendant railroad caused the death 
of a soldier, who was riding. in an Army 
truck that was one of a convoy of eighty 
one and one-half ton trucks. Eighty of the 
trucks, running at intervals of 100 yards, had 
crossed in safety; but as soon as the truck 
in which the decedent was a passenger en- 
tered the bridge, it collapsed without warning, 
and the truck with its thirteen occupants 
fell to the tracks some forty feet below. 
The bridge was 128 feet in length. Its 
metal superstructure was of the open type, 
and consisted of two overhead trusses, one 
on each side, supported at the ends by large 
wrought-iron posts rising at an oblique an- 
gle and resting upon abutments. These 
trusses carried the entire weight of the 
bridge, including the flooring, which was 
composed of wooden crossbeams and planks 
The four end posts were completely exposed 
and unprotected, and it was conceded that 
the cutting or shattering of any one of them 
would cause the whole structure to fall. 
Plaintiff relied upon an inference of unfit- 
ness in the structure arising from the mere 
occurrence of the catastrophe, The railroad, 
on the other hand, had weighty evidence to 
support its theory that the driver had struck 
and shattered one of the posts, causing the 
bridge to collapse. Plaintiff contended that 
under either version of the accident she was 
entitled to recover. The trial judge directed 
a verdict for defendant, concluding that the 
unexplained collapse of the bridge gave rise 
to no inference of negligence and also that 
defendant was under no duty to protect the 
corner post since it had no_ reasonable 
ground to anticipate such an accident. 


The reviewing court reached an opposite 
conclusion, holding that the case should 
have been submitted to the jury under plain- 
tiff’s theory that the truck did not shatter 
the bridge support and cause it to fall. It 
explained: “The doctrine of res ipsa loquitur 
is not confined to any class of tort, and the 
sudden fall of a public bridge is usually a 
happening which does not occur in the or- 
dinary course of things, but gives rise to the 
inference, when unexplained, that proper 


HnOnudndnvonvourecovnennvvenvenvvvgaroeavnoacovennsneoceensvcoeconnvanaeneenvenvasevavonenssquqecentyvoqerevvQivonensysqooeenvvdovereayeuneneeevQstevene4oUue rvv00U eee aU TUEUNGAOUOTROONGOLUeeNOOOUUnUAdEOUOUbNNHOQOUeoneOOOUUedadane eodeauuuneennanoerenegaaoengggaaqnenti¢t 


PAGE 721! 





COUUNUOLONNLEONANOUENAUUONRNAUENNANONANUENAGNUDSNAUONGNLURAUUUUAAOEEANALONENH UNREAL NATAENAA DUNST ORRNAUUNNA NERA ENAUU UU ANA ONNMA EEA NNNNUUeaAUnnNCUeNN ade eeMOO RNA ALHUU AAU eN EMH NNAUUntNUUNNAUoNNAHU ENN UUeNAUeO ed HOUenNAGU NAMA UONAUUUANUOU NAN UUEAAUUuNeUUUeMHUUURAAUnntAUUta titi 


care has not been exercised by those in con- 
trol. The jury should have been instructed 
that if they believed plaintiff's testimony, an 
inference of negligence on the part of de- 
fendant arose, but that the burden of proof 
remained with plaintiff.” It was for the jury 
to determine whether the failure of the rail- 
road to protest the corner columns was a 
negligent omission which concurred or 
cooperated with the faulty driving of the 
truck to cause the soldier’s death. “We can- 
not say that in these days of swiftly mov- 
ing motor traffic a collision between a heavy 
truck and one of the vulnerable parts of a 
bridge, whereby a traveler could be injured 
or killed while using the bridge, could not 
have been foreseen as a reasonable possi- 
bility. . . . If it be true that the bridge 
would not have fallen if the truck had not 
struck the post, it may be equally true that 
the collision would not have occurred if due 
care had been exercised to guard the post.” 
Judgment of the lower court was reversed 
and the cause remanded for a new trial.— 
Hamilton, Admx. v. Southern Railway Com- 
pany. United States Circuit Court of Ap- 
peals, Fourth Circuit. June 16, 1947. 27 
CCH Aurtomosite Cases 1125, 

John W. Rust, Henry P. Thomas, W. Hobart 
Little, for Appellant. 


Gardner L. Boothe, Thomas B. Gay, Armi- 
stead L. Boothe, for Appellee. 


SUN BLINDS DRIVER 
IN INTERSECTION 


(DISTRICT OF COLUMBIA) 


e Comprehensive coverage 
Collision exclusion 
Proximate cause of damage 


Plaintiff's automobile was damaged when 
it was struck by another vehicle in an inter- 
section. A comprehensive policy provided 
coverage for loss or damage to the automo- 
bile except by collision. Plaintiff contended 
that certain excluded evidence showed that 
the proximate cause of the loss was not the 
collision, but was either the temporary 
blinding of plaintiff by the sun, the negli- 
gence of plaintiff, the negligence of the other 
driver or the negligence of both. The ex- 
cluded testimony was that as plaintiff en- 
tered the intersection, her view to the left 
was obstructed by a parked car; that when 
her automobile was near the center of the 


intersection, it was struck on the left side 
by the other car; and that immediately after 
tne accident she had told the other driver 
that the sun had blinded her. 


Although the court believed the excluded 
evidence admissible because it was proper 
to show the circumstances surrounding the 
accident, the exclusion was harmless error be- 
cause its admission could not have changed 
the result. The loss clearly was caused by 
collision. “It would be totally unreasonable 
to construe comprehensive coverage as in- 
cluding in its scope negligence by either of 
the drivers or both or an accident without 
negligence on the ground that any of those 
things was the proximate cause of the 
damage to plaintiff's automobile when loss 
caused by collision was expressly accepted. 
Such a construction would do violence to 
the plain language of the policy.” Judgment 
for the insurer was affirmed.—Weinstein v. 
Granite State Fire Insurance Company of 
Portsmouth, New Hampshire. Municipal 
Court of Appeals, District of Columbia. 
July 18, 1947. 27 CCH AurtomosiLe CAseEs 
1087. 

Samuel W. McCart, for Appellant. 


Albert E. Brault, James A. Purcell, Jr., for 
Appellee. 


TRACTORS 
EXPLODE ON HIGHWAY 


(PENNSYLVANIA) 
© Property damaged by fire 
Trailer owner’s liability 
Joint control 


At two-thirty in the morning, a tractor 
owned by Direct Transportation Company 
and operated by Reed, with an attached 
trailer owned by Lyons Transportation 
Company, Inc., collided at a highway inter- 
section with a tractor-trailer owned by Mo- 
tor Age Transit Lines, Inc., and driven by 
its employee, Thomas. Explosions followed, 
the vehicles burst into flames, and the fire 
spread to and destroyed plaintiffs’ building 
and personal property. Reed was killed. 
There was ample evidence that both drivers 
had been negligent. Asserting that Direct 
was an independent contractor, Lyons con- 
tended that the trial judge had erred in 
charging the jury that if it found Reed guilty 
of causal negligence, the owner of the at- 
tached trailer was liable as a matter of law. 
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The shipment by the trailer owner was 
an interstate shipment by a public carrier, 
for which the trailer owner had an Inter- 
state Commerce Commission permit. The 
tractor owner had no such franchise. With- 
out this permit the transportation could not 
legally have been furnished. The trailer 
owner could not transfer its responsibility 
to one who did not have such a certificate. 
To permit this would render ineffective the 
requirements of the Federal Motor Car- 
riers’ Act and the regulations based thereon. 
The relationship of independent contractor, 
whereby the trailer owner was to carry the 
shipment and assume responsibility and lia- 
bility, could not validly be created. The 
tractor owner’s contention that the trial 
court had erred in refusing its motion for 
judgment n.o.v. because the trailer owner 
had the sole power of control over Reed, 
could not be sustained. The finding of joint 
control was amply sustained by the evi- 
dence. The trailer owner had secured the 
shipment and billed the shippers, given Reed 
the trip sheets and bills of lading, set the 
schedules, filled its own trailers and instruct- 
ed drivers where and when to leave and to 
whom to deliver the freight, On the other 
hand, Reed was paid by the tractor owner, 
who provided the tractor, the driver, the 


oil and gas and took care of repairs. Judg- 
ment against all defendants was affirmed.— 
Kissell et al. v. Motor Age Transit Lines, 


Inc., et al. Pennsylvania Supreme Court, 
Western District. Filed June 30, 1947. 27 
CCH AutomosiLe CAsEs 1007. 

T. P. Dunn, 1111 Baldwin Building: English 
Quinn, Leemhuis & Plate, 1415 Baldwin Build- 
ing; Gifford, Graham, MacDonald & Illig, 615 


Masonic Temple, Erie, Pennsylvania, for Plain- 
tiffs. 


Brooks, Curtze & Silin, John B. Brooks, Ma- 
rine Bank Building: Robert J. Firman, 1102 
Palace Hardware Building: William W. Knox, 
Erie, Pennsylvania, for Defendants. 


INDEPENDENT JOURNEY 
OR DEVIATION? 


(MASSACHUSETTS) 


© Respondeat superior 
Fifteen-mile detour 
Purpose of choice 
Glogowski was driving one of defendant’s 


trucks on orders to take his load from Fram- 
ingham Center to his employer’s terminal 


in South River, New Jersey. According to 
Glogowski, defendant’s local manager gave 
him only general orders to take the load 
from Framingham to South River. How- 
ever, the local manager testified that he had 
given Glogowski specific directions to leave 
Framingham on Route 9, follow it to the 
point where Route 20 crosses it near Wor- 
cester, and then take Route 20. Instead, 
Glogowski had driven, by what he said was 
the most direct way he knew, to Route 126 
and then turned north. An accident oc- 
curred on this route, one-half mile to one 
mile north of the point where Route 126 
crosses Route 9. Tort actions brought 
against the driver and the corporation re- 
sulted in judgments against both defend- 
ants. 


Asserting that plaintiff had failed to sus- 
tain the burden or proving that the driver 
was acting within the scope of his employ- 
ment, the corporation insisted that its 
driver had deviated from his assigned route 
on a personal undertaking of his own. It 
further objected to admitting as evidence 
Glogowski’s statement, within ten days after 
the accident, that he had taken Route 126 
out of Framingham because it afforded the 
more direct way to Route 20 and because in 
his opinion he could make better time on 
that route, even though it was longer, than 
on Route 9. The court declared: “Since 
we cannot say that Glogowski’s detour of 
some fifteen miles in the course of a journey 
of some 250 miles was so great as to require 
the conclusion as a matter of law that it 
amounted to an independent journey as dis- 
tinguished from a mere deviation from route, 
the corporate defendant’s liability hinges 
upon the purpose for which Glogowski elect- 
ed to take the route which he did. And not 
only is it established in Massachusetts that 
an actor’s purpose can be shown by his rea- 
sonably contemporaneous declarations, but 
it is also established as a general proposition 
that ‘Evidence of statements by an agent 
introduced in order to show the purpose for 
which he did an act or to show his knowl- 
edge or state of mind is admissible in favor 
of and against the prineipal’. Massa- 
chusetts law appears to be in accord. 

But however this may be, the testimony of 
Glogowski’s remarks is admissible under 
federal law.” Judgment of the lower court 
against both the corporation and the driver 
was affirmed.—Garford Trucking Corpora- 
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tion et al. v. Mann. United States Circuit 

Court of Appeals, First Circuit. July 24, 

1947. 27 CCH AvuTomosiLe Cases 1088. 
Herbert S. Avery, Michael T. Prendergast, 


Boston, Massachusetts, for Defendants, Appel- 
lants. 


Stephen C. Struffolino, Francis J. Monahan, 
Albert S. Resnick, Boston, Massachusetts, for 
Plaintiff, Appellee. 


OPERATOR'S POLICY 
ISSUED UNDER STATUTE 


(PENNSYLVANIA) 
@ Uniform Automobile Liability Secu- 

rity Act 
Workmen’s compensation coverage 

exclusion 


Policy endorsement 





An employee of a New York corporation 
covered by New York Workmen’s Compen- 
sation Insurance received fatal injuries from 
a motor vehicle operated by the insured. 
After recovering a judgment against the in- 
sured, the administrator of the deceased 
instituted an action against the insurance 
company which had issued an operator’s 
policy to the insured in compliance with the 
requirements of the Uniform Automobile 
Liability Security Act. The insurance com- 
pany claimed relief from liability by the 
special endorsement which provided that 
there would be no liability under the policy 
unless the automobile was specifically de- 
scribed in the policy under item 5 of the 
declarations. Although the policy did not 
describe the automobile involved in the acci- 
dent, Section 6 of the Uniform Automobile 
Liability Security Act provided that an en- 
dorsement or rider should not conflict with 
the provisions of the act. The court pointed 
out that only when the insurer issued its 
policy and filed its certificate was the in- 
sured again given the privilege of operat- 
ing a motor vehicle upon the highway. The 
license to the insured was granted solely 
because the insurer made it possible for him 
to comply with the statutory requirement 
of proof of financial reponsibility. “To per- 
mit an insurance company to protect itself 
with . . . reservations and exceptions would 
be detrimental to the public interest and 
would defeat the very purpose of the Act. 

It follows that the reservation con- 


tained in the endorsement is in conflict with 
the Act and was, therefore, a nullity.” 


The insurer’s contention that its liability 
was excluded under the terms of the policy 
because plaintiff's decedent was covered by 
New York Workmen’s Compensation In- 
surance was likewise without merit. Under 
Section (d) of the Uniform Automobile Lia- 
bility Security Act the insurer was author- 
ized to. exclude from liability injury to or 
death of any person “other than the insured 
and such persons as may be covered as 
respects such injury or death by any work- 
men’s compensation law.” But the terms of 
defendant’s exclusion clause were much 
broader, and relieved the company only of 
liability for any obligation for which the 
insured might be held liable under any work- 
men’s compensation law, thereby relating 
solely to an employee of the insured. Plain- 
tiff’s decedent was not an employee of the 
insured. Judgment for plaintiff was affirmed. 
—Montgomery, Admr. v. Keystone Mutual 
Casualty Company. Pennsylvania Supreme 
Court, Middle District. Filed June 30, 1947. 
27 CCH AvutToMOBILE Cases 941. 

George Hay Kain, York, Pennsylvania, for 
Plaintiff, Appellee. 


Markowitz, Liverant & Ruch, Judson E. Ruch, 
York, Pennsylvania, for Defendant, Appellant. 


CAR 
PLUNGES DOWN EMBANKMENT 


(TENNESSEE) 
© Host’s liability 
Joint enterprise 
Contributory negligence 





Driving in a misty rain at a speed esti- 
mated between fifty and seventy miles per 
hour, defendant lost control of his car in 
passing another vehicle. The car plunged 
down a bank and was completely demol- 
ished. The seventeen-year-old plaintiff was 
injured in the wreck. There was abundant 
evidence to take the case to the jury on the 
question that defendant had been driving 
the car recklessly. Since plaintiff and the 
young man driving the car had made arrange- 
ments to go out together for an evening, 
it could not be said that the boys were en- 
gaged on a joint enterprise. Plaintiff's status 
was that of a guest. The court refused to 
hold plaintiff guilty of contributory negli- 
gence as a matter of law because he rode 
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with defendant after he had consumed one- 
half glass of beer. There was no proof that 
defendant was drunk or even slightly in- 
toxicated. Nor could plaintiff be denied 
recovery as a matter of law because he rode 
with defendant when the latter was driving 
too fast. The speed of the automobile was 
purely an estimate. On a cold, misty winter 
night, a high school boy, seventeen years 
of age, would hardly be expected to get 
out of a car on a country road and walk 
twenty miles home because his host was 
driving fifty miles per hour. Judgment for 
plaintiff was affirmed.—Smith v. Jennison. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed June 28, 1947. 27 
CCH AUTOMOBILE CASsEs 1022. 

George S. Buckner, Murfreesboro, Tennessee, 
for Plaintiff in Error. 


Joe L. Evins, McAllen Foutch, Smithville, 
Tennessee, for Defendant in Error. 


INFREQUENTLY USED SPUR TRACK 


(MONTANA) 


@ Railroad crossing collision 
Extra-hazardous crossing 


The spur track which intersected a heav- 
ily traveled highway at a grade crossing 
was used only about four to six weeks each 
year during the beet harvesting season. De- 
fendants had been switching cars back and 
forth over the highway crossing, picking up 
loaded beet cars or leaving empty ones. It 
was an hour after sunset, dark and cloudy, 
as plaintiff's mother approached the cross- 
ing. An engine and eleven loaded beet gon- 
dolas were moving over the crossing at a 
speed of three or four miles per hour. Plain- 
tiff's mother did not see any lights on the 
locomotive and did not hear a whistle or a 
bell. Suddenly she saw the train right in 
her face and jammed on her brakes in a 
futile attempt to avoid a collision. Plaintiff, 
a passenger in the car, sought recovery for 
her injuries. While it is not negligence on 
the part of a railroad to fail to blow a 
whistle, ring a bell, or place warning lights 
on a train where it is slowly moving over 
an ordinary crossing, such failure may, un- 
der peculiar circumstances or environment 
rendering the situation unusually hazardous, 
render the company liable for negligence. 


The court thought several facts warranted 
submission of the case to the jury on the 


AUTOMOBILE 


question of the extra-hazardous nature of 
the crossing. The oiled blacktop surface of 
the highway tended to absorb the light of 
an approaching automobile, thus creating a 
more than ordinarily dangerous condition 
for night driving at a railroad crossing. 
Moreover, the night was very dark, and the 
gondola was black in appearance. The ap- 
proach to the crossing was upgrade, and 
there was substantial evidence that because 
of the height of the car and the body of the 
gondola, the lights of an automobile coming 
up the incline from the east shone under 
the body of the gondola instead of on the 
side of the car. There was credible testi- 
mony that the view on approaching the 
crossing was considerably obscured by 
weeds on the north side and by trees on 
the south side. Furthermore, the fact that 
the railroad used the crossing infrequently 
might impose upon it a special duty to pre- 
vent a collision, for persons who were fa- 
miliar with the crossing could be lulled into 
a false sense of security. If the driver of the 
car, looking straight ahead, did not see the 
train at the crossing, certainly plaintiff could 
not be held guilty of contributory negligence 
in failing to see the train, nor could it be 
said that she was guilty of any disregard for 
her own safety. Judgment for plaintiff was 
affirmed after modification of her cost bill. 
—Broberg v. Northern Pacific Railway 
Company et al. Montana Supreme Court. 
July 1, 1947. 27 CCH Avtomosire CAsEs 
996. 

Coleman, Jameson & Lamey, James H. Kil- 


bourne, James M. Haughey, Billings, Montana, 
for Defendants, Appellants. 


Hennessey & Hennessey, M. J. Doepker, L. W. 
Swords, Billings, Montana, for Plaintiff, Re- 
spondent. 


HOST 
TRAPPED IN STREETCAR TRACKS 


(VIRGINIA) 


@ Loss of control 
Guest injured 


While defendant was driving at “a fair 
rate of speed” around a curve, the rear 
wheels of the car caught in the depression 
or ruts made by the sinking of the streetcar 
tracks. In attempting to steer out of the 
trap, defendant lost control and skidded into 
a telephone pole. One of his passengers 
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testified that she had warned him to slow 
down. Immediately thereafter plaintiff ad- 
monished defendant to slow down because of 
the curve, but admitted that when he and 
the other passenger had spoken to defend- 
ant, defendant did not have time to slow 
down because the curve was already in front 
of him. Plaintiff testified that defendant 
was driving carefully at a fair rate of speed. 
Later he stated that defendant was going 
fifty miles per hour or more. There was 
other evidence, denied by plaintiff, to the 
effect that he had said defendant was trav- 
eling at the rate of thirty-five miles per hour. 
Was the evidence sufficient to convict the 
host of gross negligence? The court thought 
not. Plaintiff failed to establish by a pre- 
ponderance of the evidence that defendant 
had operated the automobile in such a man- 
ner as to show an utter disregard of pru- 
dence amounting to complete neglect of the 
safety of his guest. Therefore, judgment in 
favor of the injured guest was reversed and 
judgment entered in favor of the host.—Hill 
v. Bradley. Virginia Supreme Court of 
Appeals. June 9, 1947. 27 CCH Automo- 
BILE CASEs 863. 


Leon T. Seawell, for Plaintiff in Error. 
Carmel & Carmel, for Defendant in Error. 


STRANGER MOVES CAR IN ALLEY 


(RHODE ISLAND) 


© Garnishment proceeding 
Omnibus coverage 
Permissive use 


The insured parked his car in the alley 
behind his place of employment. Femino, 
the janitor of a building on one side of the 
alley, whose car was parked in front of 
the insured’s, wished to move his car out 
of the alley. The insured gave him the keys 
to his car so that it could be moved. After 
Femino drove away, the insured’s automo- 
bile was driven back into the alley and the 
keys left in the car by DiLisa, whom Fe- 
mino had asked to move the vehicle. DiLisa, 
who was employed in the same building as 
Femino, did not know the insured, but as- 
sumed that as it was close to lunch time, 
he would soon come for his automobile. 
The insured did not come for his car and 
did not inquire why Femino had not brought 
or sent back the keys to him. Late in 
the afternoon the insured learned through 


the police department that his automobile 
had been involved in an accident. McKen- 
zie, a seventeen-year-old Western Union 
delivery boy, who was employed in the same 
building as DiLisa, had driven the insured’s 
automobile out of the alley to let another 
automobile drive out. He testified that Di- 
Lisa had given the keys to him for that 
purpose, but DiLisa denied this. According 
to McKenzie, after he had driven the in- 
sured’s automobile from the alley into 
Westminster Street, traffic conditions on that 
street made it necessary to drive to Orange 
Street, and then to Weybosset Street, where 
the accident occurred. 


After recovering judgments against McKen- 
zie, plaintiffs brought an action against the 
insurer of the vehicle on a provision of the 
policy which extended coverage to any per- 
son while actually using the named insured’s 
automobile with his permission. Plaintiffs 
contended that McKenzie had the same im- 
plied permission to drive the car that DiLisa 
had earlier in the day. The court believed 
the jury was clearly justified in finding that 
the extent of the permission originally given 
by the insured to Femino was to enable him 
to move his automobile out of the alley, and 
that it was not to be extended further to 
persons unknown to the insured nor for a 
purpose other than to serve Femino in leav- 
ing the alley. Judgment for the insurer was 
affirmed.—Chase et al. v. United States Fi- 
delity & Guaranty Company. Rhode Island 
Supreme Court. June 20, 1947. 27 CCH 
AUTOMOBILE CASEs 966. 

Sherwood & Clifford, Sidney Clifford, Ray- 


mond E. Jordan, Providence, Rhode Island, for 
Plaintiffs. 


Francis V. Reynolds, Providence, Rhode 
Island, for Defendant. 


GARAGEMAN 
PINNED AGAINST WALL 


(OREGON) 


@ Automobile driven on hoist 
Defective brakes 


Plaintiff was employed at a service station 
as agreaser. The grease room was separate 
from the garage where the mechanical work 
was done. Defendant took his car to the 
garage to have the starter repaired and the 
brakes adjusted. The mechanic fixed the 
starter and then called to plaintiff to ask 


{UUUUUUUUUUUUUUUUnevavunynanvauveavaneneevandndnndavdeananngegeauennavanannnnnnvngngneggnenegnncnecnconacnengeegnnanacancnnognncegnannczvvngganvennnnnnngncnnvnceneenncnncueecanouuaaiguauanuscuonuuauceeeeuuearnacnaauoeuuauiuennvannaneaataneateeeseevaeeeeeeene ee ana c eee 


PAGE 726 


ILJ—AUGUST, 1947 





tonsueneeenen 


if th 
cony 
on tl 
“brit 
the | 
hour 
plair 
jurir 
defe 
ditio 
“cle 
and 
tiff, 
conc 
the 
at tl 
seeir 
“Cer 
amp 
defe 
matt 
the 
an ( 
exer 
defe 
the 
firm 
Cou 
CASE 
W. 
gon, 


Jol 
Pend 


CA 


(ALJ 


Di 
jure 
trip 
bam 
exce 
drov 
defe 
too 
ing 
was 
have 
the » 
ing t 
the 
trip 
mor 


Wim 


AU 


UMMNUEONNNANANNAAUONAAUONNAIUNAAAGAEAOUUEANUUAEAUUEAAAAU ATAU OUESAU EAA AAT THANE 


if the hoist was available, as it was more 
convenient to work on the car when placed 
on the hoist. Plaintiff told the mechanic to 
“bring it on,” and defendant drove upon 
the hoist at a speed of five to ten miles per 
hour, The car failed to stop and crushed 
plaintiff against the wall, permanently in- 
juring both of his legs. The brakes on 
defendant’s car were in a very defective con- 
dition. The foot pedal could be pushed 
“clear to the floor” without taking effect, 
and there was no emergency brake. Plain- 
tiff, who had no knowledge of the defective 
condition of the brakes or for what purpose 
the car was being put on the hoist, stood 
at the end of the hoist for the purpose of 
seeing that the car wheels went on straight. 
“Certainly,” the court stated, “there was 
ample evidence showing negligence of the 
defendant, and we are unable to say, as a 
matter of law, that plaintiff failed to exercise 
the degree of care for his own safety that 
an ordinarily prudent person would have 
exercised.” He had a right to assume that 
defendant would be able to halt the car on 
the hoist. Judgment for plaintiff was af- 
firmed.—McMillan v. Kik. Oregon Supreme 
Court. June 3, 1947. 27 CCH AUTOMOBILE 
Cases 882. 

W.C. Perry, Randall & Perry, Pendleton, Ore- 
gon, for Appellant. 


John F, Kilkenny; Raley, Kilkenny & Raley, 
Pendleton, Oregon, for Respondent. 


CAR OVERTURNS ON WET ROAD 


(ALABAMA) 
® Host’s liability 
Wanton injury 


Did plaintiff's brother-in-law wantonly in- 
jure her by causing his car to overturn on a 
trip from Tampa, Florida to Dothan, Ala- 
bama? Defendant had driven the entire trip, 
except for about 100 miles when plaintiff 
drove and then surrendered the wheel to 
defendant because she thought there was 
too much play in the steering wheel. Dur- 
ing the course of the trip the left rear tire 
was punctured, and the party stopped to 
have it repaired. The spare tire was put on 
the wheel in spite of the garageman’s warn- 
ing that the tread was worn smooth and that 
the repaired tire should be used, and the 
trip was resumed. At two o’clock in the 
morning, while defendant was driving at 


fifty or sixty miles per hour in the rain on 
an asphalt paved road, the car began to 
skid to opposite sides of the road and finally 
overturned at the edge of the road. 


Defendant knew that his rear tire had a 
smooth tread and that his steering wheel 
was loose. It was raining, the road was 
slippery, and he was traveling some sixty 
miles per hour. He had driven about eight 
or nine hours that night. The court thought 
that the evidence presented a typical case 
of wanton injury, and that the jury was 
justified in finding that, with knowledge of 
the danger of the situation, defendant con- 
sciously and intentionally had driven his car 
at a speed he knew to be dangerous to the 
occupants with reckless disregard of such 
danger. Judgment for plaintiff was affirmed. 
—Dean v. Adams. Alabama Supreme Court. 
May 1, 1947. 27 CCH Automosite Cases 453. 

J. Robert Ramsey, 206 Penney Building; T. E. 
Buntin, Dothan, Alabama, for Appellant. 


Lewis & Lewis, Rimson Building, Dothan, 
Alabama, for Appellee. 


POLICE CAR AND BUS COLLISION 


(KENTUCKY) 


e Emergency vehicle 
Statute construed 


A member of the county police patrol re- 
ceived a radio call from his chief directing 
him to proceed to Green Tree Farm where 
a workman had fallen into a tank which was 
being painted and had been overcome by 
fumes. The police car collided with plain- 
tiff’s bus at an intersection, and the trial 
court permitted the bus owner and bus 
driver to recover for injuries and property 
damage from the county and the policeman. 
The bus entered the intersection on the 
green light and the driver failed to hear 
the siren on the police car until he was 
within the intersection, at which time the 
police car was seventy-five or eighty feet 
away, approaching at a speed of fifty to 
sixty miles per hour. 

Subsection (1) of Section 189.390 of the 
Kentucky Revised Statutes provides in part 
that, where a highway passes through a 
closely built-up business portion of any city, 
if the rate of speed of a motor vehicle ex- 
ceeds twenty miles per hour, it is prima facie 
evidence of unreasonable and improper driv- 
ing. Subsection (4) exempts from this regu- 
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lation vehicles owned and operated by the 
fire, police or hospital departments of any 
city. The court instructed the jury on the 
twenty-mile per hour speed limit. Defendants 
argued that Subsection (4) was intended 
to apply to all emergency vehicles owned 
by a governmental agency, whether a city, 
county, school district or other subdivision 
of the state, and that a construction of the 
statute limiting the exemption to city-owned 
emergency vehicles would create an absurd- 
ity. The court rejected this contention, 
holding that the language of the statute was 
clear and unambiguous. The instructions 
correctly defined the rights and duties of 
the parties, and judgment for plaintiffs was 
affirmed.—Fayette County et al. v. Hill, 
d. b. a. Cooper Bus Lines. Kentucky Court 
of Appeals. April 29, 1947. 27 CCH Avurto- 
MOBILE CASEs 472. 

William A. Minihan, R. P. Maloney, Paul 
Mansfield, Lexington, Kentucky, for Appellants. 


R. W. Kennon, Robert M. Odear, James Park, 
Lexington, Kentucky, for Appellee. 


INSURER FAILS TO SETTLE CLAIM 


(GEORGIA) 


e Garnishment proceeding 
Privity of contract 


Plaintiff was injured in an automobile ac- 
cident caused by the negligence of defend- 
ants. His attorney learned that one defendant 
held a policy of liability insurance and that 
an attorney was representing defendants 
through the insurance company. Plaintiff 
was examined by a bone surgeon employed 
by the insurance company, and the insurer’s 
lawyer was given an order authorizing him 
to look at all the hospital records with ref- 
erence to plaintiff’s injuries. Plaintiff’s at- 
torney offered to settle the claim for $10,000, 
asked to be allowed to see the policy, and 
further stated that plaintiff would be willing 
to accept an amount within the policy lim- 
its. The policy was never shown to him, and 
he was not informed as to its limits. As the 
$1.500 offered by the insurance company in 
settlement was deemed inadequate, the case 
went to trial, where a judgment in plaintiff's 
favor was returned for $7,500. The insurance 
company paid the sum of $5,000 into court. 
Thereafter plaintiff served the insurance com- 
pany with a garnishment summons based 
on the judgment, to which the garnishee 


property or effects of defendants at the time 
of the service of summons or thereafter. 


Sustaining the trial court’s nonsuit, the 
higher court said: “While an automobile 
liability insurance company may be held liable 
for damages to its insured for failing to 
adjust or compromise a claim covered by 
its policy, where the insurer is guilty of 
negligence, fraud or bad faith, it does not 
follow that a person injured by the insured 
and who is not a party to the insurance con- 
tract may complain of the negligence or 
bad faith of the insurer towards its policy- 
holder in failing to adjust or compromise a 
claim, . . . There is no fiduciary relation- 
ship or privity of contract existing between 
the insurer and a person injured by one of 
its policyholders.” Judgment for the insur- 
ance company was affirmed.—Francis, etc. 
v. Newton et al. Georgia Court of Appeals. 
May 29, 1947. 27 CCH AvuromosiLe CAsEs 
643. 

- Seals Aiken, Atlanta, Georgia, for Plain- 


T. J. Long, Matthews, Long & Moore, Sidney 
Smith, Richard M. Maxwell, Atlanta, Georgia, 
for Defendants. 


MOTORCYCLIST 


TEMPORARILY BLINDED 


(PENNSYLVANIA) 


e@ Rear-end collision 
Unlighted parked vehicle 
Contributory negligence 


Shortly after midnight, plaintiff, who was 
riding on a motorcycle, collided with the 
rear bumper of defendant’s unlighted auto- 
mobile, which was parked in front of her 
home. Seeking to recover for his injuries, 
plaintiff testified that he did not and could 
not see the car because he was temporarily 
blinded by the lights of an approaching car, 
which passed him as he neared defendant’s 
parked car. Plaintiff was traveling on a de- 
scending grade. The car was standing under 
a shade tree. The lights at the street in- 
tersections, 180 feet away in one direction 
and 185 feet in another, were diffused by 
the distance from the point of the collision. 
Under the circumstances, it could not be 
said that the blinded driver’s contributory 
negligence was so clear as to justify a non- 
suit or, subsequently, the entry of judgment 
for defendant n. 0. v. Judgment for plaintiff 
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was affirmed.—Wolfe v. Beardsley. Penn- 
sylvania Supreme Court. Filed May 26, 
1947. 27 CCH Avutomosite Cases 706. 


William M. Rosenfield, Mercur Building, 
Towanda, Pennsylvania, for Appellant. 

J. Roy Lilley, Lilley & Wilson, Mercur Build- 
ing, ‘Towanda, Pennsylvania; William G. 
Schrier, 407 South Main Street, Athens, Penn- 
sylvania, for Appellee. 


ICY BUS STEP 


(CONNECTICUT) 
e Alighting passenger injured 
Contributory negligence 


When plaintiff changed busses at Canton 
she observed that the step of the bus she 
was about to enter was three-quarters cov- 
ered with ice and snow, but she was careful 
and had no trouble boarding the bus. When 
the vehicle arrived at her destination, she 
saw that the step was still slippery. In 
attempting to alight, she held onto the door- 
casing with her left hand and carried her 
purse in her right hand. While her left foot 
was on the floor of the bus, her right foot 
slipped on the icy step and she fell to the 
highway. The jury returned a verdict for 
plaintiff. Defendant did not contend that 
it was not negligent, but claimed that plain- 
tiff was guilty of contributory negligence as 
a matter of law in attempting to alight from 
the bus by means of a step which she knew 
was in a dangerous condition. It asserted 
that plaintiff could have stepped on the part 
of the step which was not slippery or that 
she could have asked the driver or another 
passenger for assistance. 


The exit step used by plaintiff was the 
only one available to her. There were no 
handrails alongside or near the step. It 
was after dark, and the bus had stopped 
about eight feet from the curb. The high- 
Way at that point was dark, icy and slippery. 
Plaintiff, wearing rubbers, alighted behind 
twelve other passengers who had descended 
in safety. The court would not hold that 
plaintiff was guilty of contributory negli- 
gence as a matter of law, as it was a question 
for the jury whether she took such steps 
to protect herself as a reasonably prudent 
person would have taken in view of the 
known danger. Judgment for plaintiff was 
afirmed.—Marley v. The New England 
Transportation Company. Connecticut Su- 


preme Court of Errors. May 27, 1947. 27 
CCH AUvuTOMOBILE CASEs 621.. 

Edwin H. Hall, Thomas J. O'Sullivan, for 
Appellant. 


Morton E. Cole, George C. Lessner, Cyril 
Cole, for Appellee. 


AMBULANCE DRIVER 
DISREGARDS TRAFFIC LIGHT 


(OHIO) 


e Intersection collision 
Emergency call 
Statutory immunity 


A policeman driving a city ambulance was 
on the way to a hospital with three per- 
sons injured in an accident. The ambulance 
collided at an intersection with an auto- 
mobile in which plaintiff was riding. Plaintiff 
claimed that the ambulance had failed to 
sound a siren, whistle or bell and that the 
driver had entered the intersection on the 
red light and on the wrong side of the high- 
way. Although the jury found that defend- 
ant had been answering an emergency call 
at the time of the accident, it returned a 
verdict for plaintiff. Thereafter the court 
granted defendant’s motion for judgment 
n. 0. U. 


Section 3714-1, General Code, provides 
that the defense that an officer, agent or 
servant of the municipality was engaged in 
performing a governmental function, shall 
be a full defense as to the negligence of 
members of the police department engaged 
in police duties or in answering emergency 
calls. It further provides that a policeman 
shall not be personally liable for injury to 
persons or property while he is engaged in 
operating a motor vehicle in responding to 
an emergency call. Plaintiff was unable to 
point out any specific repeal of Section 
3714-1 or any section of the Uniform Traffic 
Act (Section 6307-1, et seq.) which is irrec- 
oncilable with Section 3714-1. The subse- 
quent enactment of a general provision does 
not ipso facto repeal an earlier enactment 
limited to a specific subject. Judgment of 
the lower court for defendant was affirmed. 
—McDermott v. Irwin. Ohio Supreme 
Court. May 7, 1947. 27 CCH AvutToMmoBILE 
Cases 631. 


Peter B. Betras, for Appellant. 
William E. Pfau, for Appellee. 
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TREE BRANCHES 
CONCEAL UNLIGHTED TRUCK 


(WASHINGTON) 


© Parked in residential area 
Rear-end collision 
Contributory negligence 


The thicker the fog, the heavier the rain, 
the more complex the traffic, the more alert 
a driver must be. But this does not mean 
he is required to anticipate that another 
will disobey the law. Plaintiffs were driving 
home from a party in a drizzling rain on a 
dark night. They were traveling about fif- 
teen miles per hour in a residential district 
when, without warning, they crashed into 
the back of defendant’s flat-bed truck. The 
overhanging branches of a tree concealed 
the unlighted truck, which was parked at 
least a foot from the curb, from plaintiff 
driver’s view. Parking an unlighted truck 
on the street constituted negligence under 
the statute. The sole question before the 
court was whether there was contributory 
negligence on the part of the plaintiffs. The 
court thought not. Had plaintiff run into 
an automobile parked on the street in a 
residential district, he could easily have been 
found guilty of contributory negligence as 
a matter of law. But the court did not feel 
that it was plaintiff’s duty to be quite as much 
on the alert for trucks in a residential dis- 
trict. Moreover, the truck was parked in 
the darkest spot in the block, and its long 
flat-bed and dark color blended with the 
surroundings, making it difficult to see. 
Judgment for plaintiffs was affirmed.— 
Nicholson et al. v. Nelson et al. Washing- 
ton Supreme Court, Department One. April 
1, 1947. 27 CCH Avutomosite Cases 577. 

Metzger, Blair, Gardner & Boldt, for Appel- 
lants. 

Rex S. Roudeboush, for Respondents. 


EMPLOYEE PLEASURE-DRIVING 


(MISSOURI) 
@ Garnishment proceeding 
Rider construed 





After recovering a judgment for injuries 
sustained in an automobile collision against 
an employee of the insured, plaintiff sought 
to garnish the employer’s automobile in- 
surer. At the time of the accident the em- 


ployee was driving the Weber Company’s 
automobile after business hours for his own 
pleasure. The policy provided liability in- 
surance for the employer and any partner 
or executive officer of the company. A rider 
provided coverage to Mrs. George Weber, 
Jr., subject to certain conditions, one of 
which stated that the insurance applied only 
if such person was a member of the family 
of George Weber, Jr., the named insured, 
or a partner or officer or employee of the 
named insured, whose remuneration was in- 
cluded in the entire remuneration upon 
which the premium for this policy was based. 


Plaintiff contended that the rider was am- 
biguous as to who was the named insured 
intended and whose remuneration was re- 
ferred to, and that the provision definitely 
referred to employees so as to indicate that 
the insurance was to be extended to them. 
The court held that rules applying to am- 
biguities were without application here. The 
rider was not ambiguous as to whom it 
applied. The insuring paragraph plainly 
stated that only one person, Mrs. George 
Weber, Jr., was within the coverage of the 
policy. It then plainly stated that the in- 
surance was subject to four conditions. 
Nothing in the four conditions could pos- 
sibly relate to anything but the terms of 
Mrs. Weber’s insurance or extend the in- 
surance to anyone else. Judgment for the 
garnishor was reversed.—Forir v. Toman, 
Standard Accident Insurance Company of 
Detroit, Michigan, Garnishee, Appellant. 
Missouri Supreme Court, Division One. 
April 21, 1947. 27 CCH AutTomosILe CASES 
503. 

J. D. Leritz, 4144 Lindell Boulevard, St. 
Louis, Missouri, for Garnishee, Appellant. 


Reardon & Lying, John H. Martin, 318 North 
Eighth Street, St. Louis, Missouri, for Gar- 
nishor, Respondent. 


TRAFFIC OFFICER 
BRUSHED BY PASSING TRUCK 


(VIRGINIA) 
@ Delivering traffic ticket 
Clearance 
Validity of verdict 





Plaintiff, a state traffic officer, had stopped 
a motorist to give him a ticket. The motor- 
ist brought his car to a stop as near the 
right-hand side of the highway as possible. 
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His left front and rear wheels remained 
about one foot on the hard surface, which 
was nineteen feet wide at that point. While 
plaintiff was delivering the ticket to the mo- 
torist, defendant’s passing truck brushed his 
trousers. He turned, grabbed hold of the 
overhang of the truck, and was carried a 
short distance before the truck was brought 
to a halt, and plaintiff was thrown to the 
pavement. The evidence, including the physi- 
cal facts, disclosed clearly that the proximate 
cause of plaintiff’s injuries was the negli- 
gence of defendant’s truck driver in passing 
too close to the stopped vehicle when he 
had some eighteen feet of hard surface avail- 
able to pass upon. 

Questioning the validity of the verdict for 
plaintiff, defendant pointed out that upon 
being asked if a verdict had been agreed 
upon, one of the jurors had stated that the 
jury had decided on the insurance company’s 
giving plaintiff $3,000. The statement of the 
juror showed, defendant asserted, that the 
jury knew that defendant carried liability 
insurance on the truck and that the insurer 


would have to pay the judgment rendered 
against defendant. The question of liability 
insurance was never brought out or men- 
tioned by either counsel or the court. It 
appeared in the case for the first time in the 
informal verbal statement of the juror, 
which was not accepted as the verdict. Many 
jurymen know that most owners of motor 
vehicles are insured against liability for in- 
juries which may be inflicted by them or 
their agents. In fact, many jurors carry this 
kind of insurance. Plaintiff should not be 
penalized because a juryman knew, or as- 
sumed, that there was insurance when plain- 
tiff and his counsel were at no fault in 
bringing this knowledge to the jury and 
when the formal verdict carried no reference 
to it. Judgment for plaintiff was affirmed.— 
Carter v. Butler. Virginia Supreme Court 
of Appeals. April 21, 1947. 27 CCH Auto- 
MOBILE CASES 456. 

John B. Browder, Leither S. Bremner, Rob- 
ert Lewis Young, for Plaintiff in Error. 


C. O’Connor Goolrick, Joseph A. Billingsley, 
for Defendant in Error. 
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Poor Auto Experience Not Restricted to U. S. 


It is reported that British automobile insurance experience has something 


in common with that of the U. S. although it is not as acute. During the war 
insurers reduced private auto and motorcycle rates twenty per cent. As of July 
1, the rates went back to their pre-war levels, but the producer’s commissions 
were decreased five per cent and the saving was passed on to the insured. This 
means that the British public is still being charged five per cent less than in pre- 
war days. There have been some changes in territories and increased benefits in 
medical and theft coverages to offset a critical reaction. 


Increase in Air Insurance Rates Announced 


The United States Aviation Underwriters has announced an increase in 
aviation insurance rates similar to the one announced by Aero Insurance Under- 
writers in April of this year. This change is to be effective July 16, and is re- 
flected most conspicuously in land, windstorm and theft insurance where the 
increase is forty percent. There is also an increase of fifty percent on all third 
party coverage. In addition hull insurance and crash coverage has increased in 
cost and there is a new across the board deductible form employed, except for 
fire and theft. Associated Aviation Underwriters has announced no new rate 
changes as yet. 
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IN THE CURRENT PARADE OF o7-W) ATM 


Page 
Casualty Insurance 


War Damage Corporation—Surplus— 
Impressment of trust (Ind.) 


Fire Insurance 


Insurer's Liability 
Lessee-insured’s loss — Repairs by 

lessor (N. Y.) 
Ownership of property — Waiver 


(Tenn.) 


Page 
Fire Insurance—continued 
“Prohibited warranties clause” 
breached (Mo.) 
Union mortgage clause — Subroga- 
tion rights (WW. Va.) 
Public Liability Insurance 
Insurer's Liability—Notice of accident 
(Minn.) 
Windstorm Insurance 
Water damage exclusion—Beach dwel- 


ling tilted (N. Y.) 
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BEACH DWELLING 
TILTED ON FOUNDATION 





(NEW YORK) 


e Windstorm insurance 
Water damage exclusion 


The policy protecting plaintiff's dwelling 
against loss by windstorm excluded loss of 
any kind caused by water unless the build- 
ing had first sustained actual damage to the 
roof or walls by the direct force of the 
wind, and then only if the water had en- 
tered through openings made by the wind. 
The loss for which plaintiff sued consisted 
of damage to her building when it tilted 
forward with the rear end above its founda- 
tion and the front end down upon the beach. 
Plaintiff contended that the dwelling was 
blown forward into that position by the 
pressure of an off-shore wind. Photographs 
indicated that the breakwater or bulkhead 
protecting plaintiff’s dwelling had been 
washed out in front of plaintiff's premises, 
and conveyed the impression that the dwel- 
ling had been undermined by the ocean. 


oeneveeneavouveneyeenneanauv va 1 eeeneengeaamenga ee eaeaaveaUUU Maa enna uanU OU agngeadvonuooUeneeuaenarvouanennneenanaenouuaaneeevvneMMMnarconeerenesusvon aueeeneunuedvevUuuuueeeetaesvuuuecueeveeceesvenouoooenenennesdvauvonuaeggagtevanvonaacvencsaceraseeansecavcesar ents 


PAGE 732 


Under the policy provisions, the insurer 
was not liable if the falling of the house 
had been occasioned indirectly by under- 
mining of the foundations by high water 
or if the house had fallen through the action 
of water. The court thought it unlikely 
that the sea wall had been blown away, 
but thought there was a strong implication 
that it had washed away. The charge to 
the jury was open to an interpretation that 
the insured was entitled to recover if the 
wind had damaged the walls and roof, even 
though the building had been undermined 
by water. Such an instruction was er- 
roneous. The verdict for the insured was 
contrary to the evidence, and judgment of 
the lower court for plaintiff was reversed 
and a new trial granted. — Protzmann Vv. 
Eagle Fire Company of New York. New 
York Supreme Court, Appellate Division, 
First Department. June 17, 1947. 6 CCH 
FrrE AND CASUALTY Cases 435, 


John C. MacCarthy, Bose & MacCarthy, for 


Appellant. 
George Popkin, Joyce Bushel, for Respondent. 
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WAR DAMAGE CORPORATION 
SURPLUS 


(INDIANA) 


e Impressment of trust 
Return of premium 
Policyholder’s action 


The War Damage Corporation, now in 
the process of dissolution, provided insur- 
ance protection during the war against loss 
or damage from enemy attack. The insur- 
ance was available to any property owner 
upon payment of a premium fixed by the 
corporation. There were very few losses 
of this character in the United States, and 
the amount of premiums collected was 
greatly in excess of the claims paid. At 
present the corporation has a surplus of 
$225,000,000. Plaintiff, a policyholder, sought 
to impress a trust upon these funds in the 
hands of the corporation for the benefit of 
all the former policyholders and to have 
this fund distributed among the policyhold- 
ers in proportion to the premiums which 
each paid. Defendant moved to dismiss the 
complaint on the ground that it was not a 
class action and that, therefore, the requisite 
jurisdictional amount was not present. On 
the other hand, plaintiff contended that it 
was a true class action and that the amount 
in controversy was the total amount of pre- 
miums paid by policyholders throughout 
the United States, which was in excess of 
the jurisdictional amount. 


Each policyholder had a separate and 
distinct contract with defendant. The 
amount of protection furnished, as well as 
the premium required of the policyholder, 
was stipulated in each contract. The rights 
of plaintiff and other policyholders were 
derived from their respective policies. The 
court concluded that these rights were sev- 
eral, unrelated and independent, and that 
their value could not be aggregated for the 
purpose of conferring jurisdiction. Defend- 
ant’s motion to dismiss was sustained.— 
Matlaw Corporation v. War Damage Cor- 
poration. United States District Court, 
Southern District of Indiana, Indianapolis 
Division. May 16, 1947. 6 CCH Fire Anp 
Casua.ty CAsEs 432. 

James E. Watson, Orin De M. Walker, 815 


Fifteenth Street, N. W., Washington 5, D. C.; 
Walter Myers, Jr., 827 Lemcke Building, In- 
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dianapolis, Indiana; Jay E. Darlington, 306 
Hammond Building, Hammond, Indiana, for 
Plaintiff. 


John F. Sonnett, Assistant Attorney General, 
Washington, D. ; B. Howard Caughran, 
United States Attorney, 246 Federal Building, 
Indianapolis 4, Indiana, for Defendant. 


LESSOR REPAIRS PREMISES 


(NEW YORK) 





e “Improvements and Betterments” 
policy 
Lessee-insured’s fire loss 
Insurer’s liability 


Plaintiff, lessee of a restaurant, was in- 
sured by defendant against loss by fire on 
improvements of a structural character. A 
fire damaged the premises, and plaintiff 
sought recovery on his “Improvements and 
Betterments” policy. Pursuant to the terms 
of the lease, the lessor repaired the premises, 
restoring them to the same condition as 
before the fire. Did the fact that the land- 
lord had repaired the premises prevent the 
lessee’s recovery from the insurer? 


On first impression, the court thought 
that the insurer’s contention appeared 
plausible and even persuasive to prevent an 
apparent double indemnity or profit to an 
insured who had the benefit of two inde- 
pendent contracts, one with an insurance 
company and the other with a third party. 
But on further analysis and in the light of 
New York case law, the court concluded 
that this impression must yield to the rule 
laid down by controlling authorities, namely, 
that the fact that the insured may recoup his 
loss by resort to a contract liability of a third 
person in no way affects the liability of an 
insurer in the absence of an exemption in the 
policy. Defendant also argued that the sub- 
rogation clause gave it the right to subroga- 
tion not only against a third person causing 
the loss but also against a contractual ob- 
ligee of the insured. The subrogation clause 
provided that the insurer could require from 
the insured an assignment of all right of 
recovery against any party “to the extent 
that payment therefor is made by this com- 
pany.” Since the insurer had neither made 
payment nor recognized any liability to pay 
under the policy, the court found it un- 
necessary to determine whether the clause 
was as broad as the insurer contended. Judg- 
ment was entered for the insured—Alexandra 
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Restaurant, Inc. v. New Hampshire Insurance 
Company of Manchester. New York Su- 
preme Court, Appellate Division, First De- 
partment. June 24, 1947. 6 CCH Fire Amp 
CasuAa.ty Cases 425, 

A. J. Asche, Alfred B. Nathan, Nathan, Mann- 
heimer, Asche & Winer, for Plaintiff. 


Simon Greenhill, Joseph Greenhill, Greenhill 
& Greenhill, for Defendant. 


OWNERSHIP OF PROPERTY 


(TENNESSEE) 


®@ Voidability clause 
Waiver 
Agent’s knowledge 


Plaintiff's building and its contents were 
destroyed by fire. His fire insurance policy, 
issued in 1943, contained a provision voiding 
the policy if the subject of the insurance 
was a building on ground not owned by the 
insured in fee simple. The insurer denied 
liability on the ground that the land was 
owned by one Little, from whom the in- 
sured leased the lot. The building was ac- 
quired by plaintiff in 1941, and during each 
of the preceding two years he had a similar 
policy issued by defendant. At the time 
the first policy was issued the agent in- 
spected the property and inquired of the 
insured’s son as to the title and ownership 
of the property. The agent testified that 
he knew Little had owned the property; 
that he did not tell the son the reason for 
his inquiry; and that the son had replied 
that his father owned the property, not the 
lot specifically. He did not testify that the 
son had told him the land was owned by 
his father, but the son testified positively 
that he had told the agent the lot belonged 
to Little. 





The court held that the insurer had waived 
the policy condition, and concluded: “If the 
insured notifies the insurance company or 
its agents of the real facts at or before the 
time of the issuance of the policy, as to the 
conditions of the title, then, notwithstanding 
the provisions of the policy ..., the insured 
can recover, for such knowledge constitutes 
a waiver of the contract, and the insurer 
is estopped from asserting a breach of such 
condition.” Judgment for the insured was 
affirmed.—Vaughn vy. Fidelity Phenix Fire 
Insurance Company of New York. Ten- 
nessee Court of Appeals, Western Section, 


Jackson. June 27, 1947. 6 CCH Fire anp 
CASUALTY CASES 428. 

Maddox, Maddox & Lassiter, Huntingdon, 
Tennessee, for Appellee. 


Holmes & Holmes, Trenton, Tennessee, for 
Appellant. 


IMPURE KEROSENE EXPLODES 


(MINNESOTA) 


e Public liability insurance 
Notice of accident 
“As soon as practicable” 


The explosion which destroyed plaintiff's 
farm home and injured her was caused by 
what she supposed was pure kerosene. It 
had been purchased at defendant’s bulk sta- 
tion at Pequot Lakes. Defendant, a co- 
operative association, operated a bulk station 
at Brainerd and also owned retail filling stat- 
tions at Pillager and Pequot Lakes. Plain- 
tiff recovered a judgment against defendant. 
The garnishee appeared in a garnishment 
proceeding and denied any liability to de- 
fendant on the ground that notice of the 
accident had not been given as soon as 
practicable. The summons and complaint 
were served upon Glanville, defendant’s 
local manager at Brainerd, on June 27, 1945. 
On telephoning garnishee’s St. Paul agency, 
Glanville was told to mail the papers to 
the agency and that it would take care of 
the matter. Glanville first learned of the 
accident, which occurred on March 14, 
through a newspaper account. He next 
heard of it on March 19, when the state 
oil inspector called on him at the bulk sta- 
tion to tell him that the kerosene was sup- 
posed to have been purchased from the 
Pequot station. The inspector found that 
gasoline and kerosene had been mixed at 
the bulk plant because of a faulty distrib- 
uting system, and sealed the tanks at Brai- 
nerd, Pequot and Pillager. From that time 
on, no one representing plaintiff made any 
claim against defendant until the summons 
and complaint were served on June 27. 


The garnishee contended that at the time 
of the state inspector’s visit, five days after 
the fire, defendant had acquired sufficient 
information to realize fully that trouble 
might ensue and that duty demanded that 
defendant give the insurer the notice re- 
quired under the terms of the policy. On 
the other hand, plaintiff contended that the 
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accident had occurred some forty miles 
from Brainerd and that on reading the 
newspaper report of the fire, Glanville had 
obtained no information indicating that the 
Brainerd station was in any way involved 
or likely to be blamed for the fire at Pequot 
Lakes. On July 12 the garnishee answered 
the complaint in defendant’s behalf, and not 
until August 13 were the pleadings sent to 
defendant with the statement that the in- 
surer refused to undertake the defense of 
the case. The trial court found that by 
retaining the summons and complaint for 
an unreasonable time before returning them 
to defendant and by answering in the action, 
the insurer had waived any right it might 
then have had to take advantage of a delay 
in giving notice of the accident. It further 
found that any delay on the part of de- 
fendant in giving notice did not prejudice 
the insurer, since all possible information 
and facts were just as available to the gar- 
nishee at and after the time it received 
notice as at the time of and immediately 
after the accident. Affirming, the reviewing 
court held that defendant was not required 
as a matter of law to do more than an ordi- 
nary person similarly situated would do. 
All defendant had heard was that a woman 
many miles distant had suffered from an 
explosion of impure kerosene purchased at 
a place far removed from the place where 
it operated, and rumor could not be made 
the basis for liability as a claim. Judgment 
for plaintiff was affirmed.—Williams v. 
Cass-Crow Wing Cooperative Association, 
Shelby Mutual Plate Glass & Casualty 
Company, Garnishee, Appellant. Minnesota 
Supreme Court. July 3, 1947. 6 CCH Fire 
AND CASUALTY CAsSEs 435. 

Ryan, Ryan & Ryan, Brainerd, Minnesota, 
for Respondent. 


G. P. Mahoney, John S. Morrison, 2120 Rand 
Tower, Minneapolis, Minnesota, for Appellant. 


“PROHIBITED WARRANTIES" 
CLAUSE BREACHED 


(MISSOURI) 


® Fire insurance 
Gasoline on premises 
Agent’s knowledge 


Plaintiff manufacturing company was in- 
sured against loss by fire under three poli- 
cies issued by deferidant. The policy was 


void if, notwithstanding, any usage or cus- 
tom of trade or manufacture to the contrary, 
“there be kept, used or allowed on the 
premises, benzine, dynamite, ether, fire- 
works, gasoline, naptha, nitroglycerine or 
other explosives.” Eleven gallons of gas- 
oline in three containers had been in the 
building for the six weeks preceding the 
fire. The secretary-treasurer of the insured 
testified that he had hoarded this gasoline 
since before rationing; that he had put it in 
his car and driven for about a month with 
it there; that a filling station attendant had 
told him gasoline that old would not be 
of any use in cold weather; and that about 
five weeks before the fire he had told the 
porter to remove the gasoline from his car. 
He did not tell the porter where to put the 
gasoline, and had not seen it since that date. 
The stockholders and officials testified that 
there was no necessity for having more 
than one gallon of gasoline on the premises 
for any purpose connected with the insured’s 
business. The court entered judgment for 
the insurer, holding that the insured had 
breached the prohibited articles warranty. 
[INsuRANCE LAW JouRNAL, March 1947, 
page 258. ] 


On motion for rehearing, the insured argued 
that the words “kept, used, or allowed” should 
be construed to mean “kept with knowl- 
edge.” It then contended that the corpora- 
tion had no knowledge of the presence of 
the gasoline because no one knew it was 
there except the porter, who removed it 
from the secretary-treasurer’s car. This 
argument, the court stated, overlooked the 
plant superintendent’s testimony that he 
knew the gasoline had been stored in the 
plant for several weeks before the fire, and 
upon inquiry had learned from the porter 
that it belonged to the secretary-treasurer. 
“Certainly,” the court concluded, “the keep- 
ing of this gasoline was a matter within the 
authority of plaintiff’s plant superintendent. 
Therefore, even on defendant’s construction 
of the clause, there is no escape from the 
fact that it did have sufficient knowledge of 
this gasoline being kept there and allowed 
it to remain on the premises.” The motion 
for rehearing was denied.—Packard Manu- 
facturing Company v. Indiana Lumber- 
men’s Mutual Insurance Company. Missouri 
Supreme Courf. July 14, 1947. 6 CCH Fire 
AND CASUALTY CASES 448. 
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UNION MORTGAGE CLAUSE 


(WEST VIRGINIA) 


@ Fire insurance policy 
Subrogation rights 


By the terms of the mortgage from the 
Wards to the mortgagee bank, the mort- 
gagors agreed to insure the property in the 
amount of at least $800 during the existence 
of the mortgage. In case of fire, the ben- 
efits of the insurance were to inure to the 
mortgagee, its successors or assigns. The 
property was conveyed, subject to the mort- 
gage, to one Stalnaker, who agreed to pay 
the bank’s debt and to support the Wards 
during their lifetime. A vendor’s lien was 
retained in the deed to secure both the 
bank’s indebtedness and the maintenance 
and support of the Wards. Not knowing 
of the deed to Stalnaker, plaintiff insurance 
company issued a three-year fire insurance 
policy in the amount of $1,000, which pro- 
vided that it would be void if the interest 
of the insured was other than unconditional 
and sole ownership or if the ground upon 
which the building stood was not owned 
by the insured. Attached to the policy was 
a “mortgagee clause with full contribution,” 
known as a “union mortgage clause,” which 


provided: “Whenever this company shall 
pay the mortgagee any sum for loss or dam- 
age under this policy and shall claim that, 
as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the 
extent of such payment, be subrogated to 
all the rights of the party to whom such 


payment shall be made and shall 
thereupon receive a full assignment and 
transfer of the mortgage . .. but no sub- 
rogation shall impair the right of the mort- 
gagee to recover the full amount of its claim.” 


After the fire plaintiff denied liability to 
the Wards under the unconditional owner- 


ship provisions of the policy. It paid the 
bank $831.90, which was applied as a credit 
on the mortgage debt, and obtained a sub- 
rogation receipt. Thereafter it sought a 
decree against the Wards in that amount 
plus interest. Stalnaker took the position 
that when the mortgagee has no interest in 
the insured property, the standard mortgage 
clause attached to the policy in its favor is 
invalid. The trial court sustained his de- 
murrer. 


The reviewing court reversed, holding that 
the union mortgage clause was a separate 
contract for the benefit of the mortgagee 
and the fact that the policy was void as to 
the mortgagor did not vitiate the effect of 
the clause in so far as the respective rights 
and obligations of the insurance company 
were concerned. Stalnaker, if he did not 
have actual notice that the mortgage re- 
quired insurance with the usual mortgage 
clause attached, had constructive notice: the 
mortgage to the bank contained a provision 
requiring the mortgagor to keep the prop- 
erty insured under a policy with a mortgage 
clause for the benefit of the mortgagee, and 
he had assumed the indebtedness secured 
by the 'mortgage in the deed whereby he 
obtained the property. According to the 
allegations of the bill of complaint, neither 
the insurance company nor the bank had 
actual notice of Stalnaker’s interest at the 
time the policy was issued; and because the 
Stalnaker deed was subsequent to the mort- 
gage, the rights under the mortgage had 
vested. Because the insurer and bank were 
strangers to the Stalnaker transaction, con- 
structive notice could not be imputed to 
them. Holding that the bill of complaint 
was sufficient, the court reversed and re- 
manded.—Fire Association of Philadelphia 
v. Ward et al. West Virginia Supreme 
Court of Appeals. May 20, 1947. 6 CCH 
Fire AND CASUALTY CASEs 440, 


a 


Guardian of Children 


“The law of Florida recognized a distinction between the discretion of nor- 
mal children and that of adults, between those who are weak and those who are 
strong and as to each class exacts a degree of care and responsibility commensu- 
rate with their age and condition. We have to this extent reversed the dictum 
of Cain and have declared it to be the policy of the law of this State that we are 
our brother’s keeper and that we are clothed with a trusteeship as to the care for 
those of tender years.” Terrell, J., in Johnson, etc. v. Wood, 12 CCH NEGLIGENCE 


Cases 109. 


AUUOELEEOUEELOPUEU UU UU enRneNneeeeeeenebeneozeuuuooGoUOoUUONNdANOeenveUOtstee tte 


FAGE 736 


ILJ—AUGUST, 1947 





CIVIL 
KILLE! 


Constr 
Forces 
a plane 
plane t 
quarter: 
crash y 
sured’s 
United 
Ppaymer 


WMT 


LIFE 






i 








Page 


Accidental Death 
Blood clot following operation 


(Wash.) . 739 
Ruptured gfetne ulcer — Proof of 
PORNO ROME x 6.0 085005 2 742 


Change of Beneficiary 
Attempts during assignment (N. Y.) 748 
Oral agreement (Ga,.) ...... 741 
Constitutionality of Statutes—Aban- 
doned Property Law — Foreign in- 
De ee a ee 
Construction of Policies—“War_ haz- 
ard”—Military plane crash—Civilian 


employee {X- Eu . 737 
Disability Benefits—Apportionment— 
Executor’s claim (Mass.) .... «s #40 
Double Indemnity—H omicide exclusion 
—Insured murdered (Mich.) catia 
Foreign Insurers— Retaliatory tax 
PER canis nail en wenetrenmeua Te 
Good Health Clause—Cancer—Incep- 
tion (Tex.) me «ate 





IN THE CURRENT PARADE OF (OF-WY AM 


Page 
Incontestability Clause—Reinstatement 
—Fraud (Ill) . 741 
Misrepresentation in Application—A p- 
proval of medical examiner (Wis.). 745 
National Service Life Insurance 
Change of benefictary—Sufficiency of 
evidence (La.) .. Si a 


Community property laws (Cal.) 738 
Rival Claimants—Benefictary—Incor- 

rect designation (Mass.) . ; 738 
Total and Permanent Disability 

Irrational insured (N. Y.) .. 746 


ow) 


Lapsed policy—Delay in proof (Pa.) 743 
Total Disability 
Leg motion tmpaired 





Insurance un- 


derwriter (N. J.) .. 740 
Loss of use of hand and arm— 
Machine worker (Tenn.) ........ 740 


War Risk Insurance—Crewman lost in 
lifeboat—“War hazard” v. marine 
PONE CPO ones 739 


WOOOYULALLEUOU LENT DNUOEU LON ENE EEDA PEU TAEDA AAA A NATHAN ATA AAA AANA 


CIVILIAN EMPLOYEE 
KILLED IN PLANE CRASH 


(NEW YORK) 


® Military craft 
“War hazard” construed 





The insured, a civilian employee of the 
Construction Division, United States Army 
Forces in the Middle East, was killed in 
a plane crash while traveling in a military 
plane to Eritrea on orders issued from head- 
quarters. The immediate cause of the plane 
crash was the failure of an engine. The in- 
sured’s contract of employment with the 
United States contained a provision for the 
payment of $5,000 in the event of an em- 
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LIFE, HEALTH AND ACCIDENT 


ployee’s death as a result of war hazard. 
The court found that the language of the 
contract was plainly referable to the Act of 
December 2, 1942, 56 Statutes 1028, 42 USC 
1701, et seg. This act constitutes an exten- 
sion of the antecedent Federal Employees 
Compensation Act, 5 USCA 751, et seg. The 
extension was considered necessary to pro- 
vide more liberal benefits for employees of 
the United States under contracts calling 
for personal services in wartime outside the 
United States in areas more hazardous than 
continental United States generally. By the 
later act the coverage was extended to in- 
jury or death which “proximately results 
from a war risk hazard,” 42 USCA 1701. 
By Section 201 of the act, 56 Statutes 1033, 
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42 USCA 1711, Congress defined “war risk 
hazard” to include the operation of aircraft 
in a zone of hostilities or in war activities. 
The court was of the opinion that by this 
definition Congress recognized that the 
urgency of war activities was such that air- 
craft engaged therein probably could not 
conform to the same operating standards 
of safety as were currently applied to com- 
mercial aviation for civilian transportation. 


The court thought it altogether reasonable 
to construe the phrase “war hazard” in the 
decedent’s contract to have a meaning no 
narrower than the statutory definition. The 
decedent’s services had a generic similarity 
to the services of the employees for whose 
benefit the Act of 1942 was passed, and in- 
volved equal hazards. Judgment was en- 
tered for plaintiff—Hammer, Adm. v. United 
States of America. United States District 
Court, Southern District of New York. 
May 28, 1947. 12 CCH Lire Cases 717. 

Klein, Wilkie & Gottlieb, 50 Broad Street, 
New York City, for Plaintiff. 


John F. X. McGorkey, United States Attorney, 
for Defendant. 


INCORRECT BENEFICIARY 


DESIGNATION 


(MASSACHUSETTS) 


e Paramour designated as wife 
Rival claimants 


The policy issued to the decedent was 
payable to “Lillian Strachan, beneficiary, 
wife of the insured,” and to his personal 
representatives if no beneficiary was living 
at the time of his death. In an action 
against the insurance company, the admin- 
istratrix contended that payment should have 
been made to the insured’s estate because 
the insured had designated his paramour as 
beneficiary. The court disagreed. The trial 
judge was justified in finding that the insured 
intended the proceeds to be paid to his 
paramour, and the fact that she was in- 
correctly described as his wife did not render 
uncertain the identity of the person whom 
he designated as the beneficiary. Apart 
from the rights of creditors, a man during 
his life may give his property to whomever 
he desires. The representation that the 
beneficiary was the wife of the insured was 
not a warranty which, if untrue, would pre- 


vent her from collecting the proceeds. 
Whether the beneficiary was the legal or 
unlawful wife of the insured was not a 
material element of the contract as far as 
the insurer’s liability was concerned. An- 
swering the plaintiff’s contention that pay- 
ment to the beneficiary was contrary to 
public policy, the court acknowledged that 
cohabitation of the insured and the bene- 
ficiary was a violation of criminal law, but 
pointed out that this was an action against 
the insurance company, not against the 
beneficiary. Judgment was ordered for the 
insurance company.—Strachan, Admx. v. the 
Prudential Insurance Company of America. 
Massachusetts Supreme Judicial Court. 
Middlesex. June 27, 1947. 12 CCH Lire 
Cases 734. 


James J. Sullivan, for Defendant. 
M. Lipchitz, for Plaintiff. 


CONTINGENT BENEFICIARY 
CLAIMS PROCEEDS 


(CALIFORNIA) 


@ National Service Life Insurance 
Community property laws 


After the insured entered the armed forces, 
he applied for a policy of government life 
insurance naming his father principal bene- 
ficiary and his son by his first marriage 
contingent beneficiary. On the same day 
he applied for another policy in which he 
named his second wife as principal bene- 
ficiary and his son as contingent beneficiary. 
Later he changed the beneficiary on the sec- 
ond policy, naming his son as _ principal 
beneficiary and his second wife as contingent 
beneficiary. After the insured was reported 
missing in action, the second wife sought 
to collect the proceeds of the policy, but 
the claim was denied. Both plaintiff and 
the insured were residents of the State of 
Texas, and plaintiff is now a resident ot 
the State of California. 

Rejecting plaintiff’s claim, the court stated 
that the only benefits to which plaintiff 
might be entitled were those that might 
accrue to her as contingent beneficiary. 
The insured had the absolute right to change 
the beneficiary without the consent of his wife. 
The court further ruled that under the com- 
munity property laws of the State of Texas, 
if there is no intention on the part of the 
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husband to defraud his wife, the proceeds 
of a policy on his life vest in the beneficiary 
named in the policy upon his death, even 
though the policy is taken out during cov- 
erture and the premiums are paid from 
community funds. However, the disposition 
of the proceeds of insurance issued pursuant 
to the provisions of the National Service 
Life Insurance Act of 1940, as amended, are 
not subject to and cannot be governed by 
the community property laws of any state. 
Judgment was entered for defendants.— 
James v. United States of America et al. 
United States District Court, Southern Dis- 
trict of California, Central Division. Filed 
June 16, 1947. 12 CCH Lire Cases 739. 

Henry N. Cowan, 542 South Broadway, Los 
Angeles 13, California, for Plaintiff. 


James M. Carter, United States Attorney; 
Ronald Walker, Robert Komins, Assistant 
United States Attorneys, 600 Federal Building, 
Los Angeles 12, California, for Defendant United 
States. 


F. F. Gualano, 105 North Garfield Avenue, 
Monterey Park, California, for Defendants other 
than United States. 


BLOOD CLOT 
FOLLOWING OPERATION 


(WASHINGTON) 


e Death from pulmonary thrombosis 
“Accidental means” 
Sufficiency of complaint 


The insured submitted to an operation for 
the alleviation and correction or removal of 
herniated discs at the fourth and fifth inter- 
spaces of the lumbar vertebrae. Shortly 
thereafter a blood clot entered the blood 
stream, causing a pulmonary thrombosis 
and the insured’s death. His policy indemni- 
fied against loss of life resulting, directly 
and independently of all other causes, from 
bodily injuries through purely accidental 
means. Plaintiff contended that although 
the operation was intentionally performed, 
the entry of the blood clot into the blood 
stream was a wholly unintentional, unfore- 
seen and unexpected result of the operation. 
Reciting the rule that an accident may be 
present when a deliberate act is done, if 
some additional, unexpected, independent 
and unforeseen happening produces or 
brings about the injury or death, the court 
was of the opinion that plaintiff was entitled 
to produce evidence to bring her case within 
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this rule. At least it could conceive that 
facts might be adduced which would present 
a close question. The trial court erred in 
sustaining defendant’s demurrer, and its 
judgment was reversed.—McMahan v. Mu- 
tual Benefit Health & Accident Association. 
Washington Supreme Court. June 19, 1947, 
12 CCH Lire Cases 708. 

Cc. D. Cunningham, Hull & Armstrong, for 
Appellant. 
H. E. Grimm, for Respondent. 


CREWMAN LOST AT SEA 


(PENNSYLVANIA) 


@ War risk insurance 
“Warlike operation” v. marine peril 


The Maiden Creek left Halifax in convoy 
bound for New York. The third day out of 
Halifax the convoy ran into a gale, and the 
Maiden Creek had difficulty keeping her 
speed and position with the convoy. Since 
the vessel was falling behind, the master 
decided to leave the convoy in an attempt 
to run up the coast of Long Island. After 
the vessel had changed its course, it ran into 
heavy seas, and the master gave instruc- 
tions to the radio operator to send an S. O. S. 
The Exhibitor, upon arrival at the scene, in- 
quired of the distressed vessel by blinker 
system whether she wanted to abandon 
ship, and received conflicting replies. The 
Maiden Creek continued at the rate of four 
or five knots per hour. Unable to deter- 
mine what the distressed vessel was trying 
to do, the Exhibitor signalled that if it was 
going to abandon ship, it would have to do 
so before dark. Subsequently, the Maiden 
Creek sent out a message cancelling its 
S. O. S. After circling twice and seeing no 
evidence of any intention to abandon on 
the part of the distressed ship the Exhibitor 
left the scene without signalling its inten- 
tion to depart. After the Exhibitor had 
sailed away, the master of the Maiden Creek 
gave orders to abandon. A lifeboat con- 
taining plaintiff's son, a member of the crew, 
was lost at sea. The employer of the de- 
ceased seaman had purchased from the War 
Shipping Administration Insurance Division a 
policy insuring the crew against loss of life 
and bodily injury directly occasioned by 
capture, seizure, restraints, detainments and 
other warlike operations. 
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The question to be decided was whether 
the loss of the insured’s life was due to a 
risk of war or warlike operations or was a 
consequence of a marine peril, which would 
bar recovery. The beneficiary based her 
right to recovery on two theories: first, 
that the ship was ordered into a convoy 
and was thus under restraint when the loss 
occurred; and second, that the Exhibitor 
abandoned the Maiden Creek because of a 
fear of submarines, which came within the 
category of “other warlike operations.” Re- 
versing the lower court’s judgment for the 
beneficiary [INSURANCE LAw JouRNAL, July, 
1946, page 501], the court held that the tes- 
timony clearly established that the Exhibitor 
left the Maiden Creek primarily because of 
the conviction of its master and officers that 
the distressed vessel did not intend to aban- 
don and was intent on continuing its voy- 
age. Furthermore, the record was devoid 
of testimony which would even by implica- 
tion support the lower court’s findings that 
the Maiden Creek was under such restraint 
by naval authorities as to establish liability 
under the policy. The decree of the lower 
court for the beneficiary was reversed, with 
directions to enter a decree for the defend- 
ant.— Crist, Admx. v. United States of 
America War Shipping Administration. 
United States Circuit Court of Appeals, 
Third Circuit. June 26, 1947. 11 CCH 
Lire Cases 698. 


Arnold W. Knauth, Department of Justice, 
Washington 25, D. C., for Appellant. 


Abraham E. Freedman, 906 Jefferson Build- 
ing, Philadelphia 7, Pennsylvania, for Appellee. 


LOSS OF USE OF HAND AND ARM 


(TENNESSEE) 


@ Machine worker 
Total disability 


While at work in a button factory plain- 
tiff was shot with a twenty-two caliber bul- 
let, which entered just below the right 
clavicle. It penetrated the upper third of 
his right lung, causing its collapse, and 
lodged near the spine. In penetrating the 
body, the bullet injured the nerves which 
supply the right arm and caused an almost 
complete loss of the use of that arm. At 
the time of the injury plaintiff was thirty- 
three years old. He had been born and 
raised on a farm, had completed an eighth- 


grade education, and a few years before the 
accident had left the farm to work in tex- 
tile mills, operating various machines. Eight- 
een months after his injury, plaintiff was 
still about twenty-five pounds underweight; 
but his lung injury had practically healed, 
and it was expected that it would soon re- 
gain its normal function and that plaintiff 
would regain his normal weight. He was 
able to do anything a normal one-armed 
man could do within the limitations of his 
weight, education and training. 


Did the loss of the use of his arm con- 

stitute total disability? In order to recover, 
he would have to be incapacitated to earn, 
not only in his chosen occupation, but in 
any other to which he might be reasonably 
fitted. To defeat recovery on the ground 
of earning capacity, the remaining capacity 
to earn must bear some reasonable relation- 
ship to the natural or previous capacity to 
earn. Applying these rules, the court deter- 
mined that the insurer was liable. For 
several years the insured earned a livelihood 
operating machines requiring the use of both 
hands, in various industries. He could 
no longer follow this occupation. Although 
he was raised on a farm, it was not shown 
that he had a farm. “Can we assume,” 
asked the court, “that a farmer would hire 
a one-armed man even though there are 
many things that a one-armed man can do 
on a farm? It is suggested that he might 
act as a watchman, elevator operator, an- 
swering the telephone, or as a clerk. 
In reality do these suggested employments 
bear any relationship to his previous or 
natural capacity to earn?” Judgment for 
the insured was affirmed.—Whaley v. Aetna 
Life Insurance Company. Tennessee Court 
of Appeals, Eastern Division. Filed July 
9,1947. 12 CCH Lire Cases 746. 


Clyde W. Key, Knoxville, Tennessee, for Ap- 
pellant. 

R. L. Ogle, Sevierville, Tennessee, for Ap- 
pellee. 


INSURANCE UNDERWRITER 
CRIPPLED 


(NEW JERSEY) 
@ Leg motion impaired 
Partial v. total disability 
At the time of his employment with de- 
fendant insurance company, plaintiff ob- 
tained a disability policy which listed his 
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occupation as an insurance agent and his 
duties as canvassing and collecting. In 1935 
he was promoted to the position of assistant 
manager in charge of a staff of eight or ten 
agents. His duties were performed in part 
at his desk and in part by accompanying 
and working with agents in the field. His 
weekly earnings were approximately $65.50. 
In 1940 he received an injury which affected 
the peroneal nerve, enervating the various 
groups of muscles controlling the raising 
and lowering of the left foot. The injury 
resulted in a paralysis of the left foot, 
known as a “drop foot,” which requires the 
use of a brace. Use of the left foot and 
leg is impaired, and plaintiff is unable to 
climb stairs without pulling with his arms. 
In April, 1943, he was, and still is, employed 
by defendant as an industrial underwriter, 
a desk job, with average weekly compensa- 
tion of $65.85 until January 1, 1945, and of 
$79 since that date. Defendant conceded 
partial disability, but plaintiff sought total 
disability benefits. 


Affirming the judgment for partial dis- 
ability, the court held that there were ques- 
tions of fact as to whether the change of 
plaintiff's work from canvasser and collec- 
tor to assistant manager to industrial un- 
derwriter were not promotions in the same 
general occupation and whether his present em- 
ployment, bringing earnings greater than before 
the disability, did not embrace some substantial 
and important duties of his former work.— 
Testa v. Metropolitan Life Insurance Com- 
pany. New Jersey Supreme Court. July 7, 
1947. 12 CCH Lire Cases 744. 

Frank P. Zimmer, 11 Commerce Street, New- 
ark, New Jersey, for Plaintiff, Appellant. 


Nicholas Conover English, McCarter, English 
& Studer, 11 Commerce Street, Newark, New 
Jersey, for Defendant, Respondent. 


ORAL AGREEMENT 
TO CHANGE BENEFICIARY 


(GEORGIA) ° 


® Death prior to notice 
Equitable principles 


The insured orally agreed with plaintiff, 
his daughter, that if she or her husband 
would pay the premiums due and all future 
Premiums on his policies, he would sub- 
stitute her as beneficiary in both policies. 
He then delivered the policies and the pre- 


mium book to her and requested her to se- 
cure from the insurer the forms for making 
the changes in beneficiaries. At plaintiff’s 
direction her husband paid the premiums 
then due, but within five hours the insured 
died without having signed the application 
for the changes. Both plaintiff and the 
named beneficiary, her sister, claimed the 
proceeds. 

Declared the court: “The beneficiary has 
a right to the proceeds of the policy sub- 
ject to the insured’s right to change the 
beneficiary according to the terms of the 
contract, and the right of the beneficiary to 
have this contract carried out in the man- 
ner provided for is as binding upon the 
insured as his right to change the benefi- 
ciary is binding upon the designated bene- 
ficiary. In our opinion the allegations 
contained in the petition do not show such 
a compliance with the terms of the policy 
as is necessary to effect a change upon the 
application of equitable principles. Some 
affirmative act on the part of the insured is 
required. His mere intention or desire to 
do will not suffice. In this case no request 
for a change in beneficiary was made to the 
company or even signed by the insured.” 
The trial court did not err in sustaining the 
demurrer and dismissing plaintiff’s action. 
—West v. Pollard et al. Georgia Supreme 
Court. July 11, 1947. 12 CCH Lire Cases 
750. 

Ezra E. Phillips, Atlanta, Georgia, for Ap- 
pellant. 


Herbert Johnson, William F. Buchanan, 
J. Bernard Wofford, Mary J. Nelson, Atlanta, 
Georgia, for Appellees. 


FRAUD IN REINSTATEMENT 


(ILLINOIS) 


@ Heart condition concealed 
Incontestability clause 


The insured allowed his policy to lapse 
for nonpayment of premiums. In Febru- 
ary, 1944, he applied for reinstatement, and 
was accepted. In his reinstatement applica- 
tion he stated that he was then insurable 
and had not had any illness, consulted a 
physician or received any medical treatment 
since his original application for the policy. 
Actually he was suffering from a serious 
heart condition and receiving steady medi- 
cal treatment. The insured died in July, 
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1946, as a result of the heart ailment. The 
insurer refused payment on the policy on 
the ground that by reason of the material 
false statements in the reinstatement appli- 
cation there was no valid reinstatement and 
that, therefore, the policy was not in force 
at the time of the insured’s death. Plain- 
tiff contended that since the policy was re- 
instated in March, 1944, and the imsured 
died in July, 1946, defendant was precluded 
from asserting the defense of fraud by the 
two-year incontestability clause in the pol- 
icy and by the public policy of the State of 
Illinois. On the other hand, defendant ar- 
gued that the incontestability clause and 
statute requiring such a clause did not ap- 
ply to the reinstatement of the policy and 
did not limit the time after reinstatement 
within which the insurer could avoid the 
reinstatement for fraud in the application. 


In Illinois the reinstatement of a policy 
cancels the forfeiture and leaves the original 
contract in full force. What then, the court 
asked, was the law of Illinois as to the lim- 
itation upon the time after reinstatement 
within which it could be successfully at- 
tacked for fraud in its inducement? The 
precise question had not been decided in 
any Illinois or federal court. The court 
reasoned, “The purpose of the statutory 
requirement that a two-year incontestability 
clause be inserted in every life policy was 
to give soundness and stability to life in- 
surance in the state, and, at the same time, 
save to the insurance company a reasonable 
opportunity to discover fraud in the induce- 
ment of the contract and contest it on that 
ground.” If the insurer were to have no 
right to attack a reinstatement contract for 
fraud in those cases where the contestabil- 
ity period had expired before the reinstate- 
ment, the spirit and purpose of the statute 
and the incontestability clause as a short 
statute of limitations within which to dis- 
cover fraud would be defeated. On the 
other hand, to acknowledge that the insurer 
should have unlimited time after reinstate- 
ment within which to attack the reinstate- 
ment contract for fraud, would destroy the 
soundness and stability of the insurance. 
The court concluded that in the absence of 
a specific policy provision to the contrary, 
it was reasonable to assume that the insurer 
and the insured intended the limitation upon 
the period of incontestability to be carried 
over to and started anew from the date of 


the contract of reinstatement as to fraud in 
its inducement. Plaintiff's motion to strike 
was sustained.—Baker v. Occidental Life 
Insurance Company of California. United 
States District Court, Eastern District of 
Illinois. June 17, 1947. 12 CCH Lire 
Cases 660. 

Kramer, Campbell, Costello & Weichert, East 
St. Louis, Illinois, for Plaintiff. 


Oehmke & Dunham, East St. Louis, Illinois, 
for Defendant. 


RUPTURED PEPTIC ULCER 


(TEXAS) 


@ Accidental death 
Lifting case of corn 
Proof of loss 


The insured was lifting a case of corn in 
his grocery store when he felt a sudden 
pain in his abdomen. He was taken to a 
hospital, where he died two days later. On 
appeal from a judgment for plaintiff, the 
court sustained the insurer’s contention that 
the evidence was insufficient to show that 
death resulted, directly and independently 
of all other causes, from bodily injury sus- 
tained through purely accidental means. 
Although plaintiff testified that she was with 
her father when he lifted the case of corn, 
and that he had turned white and com- 
plained of pain in his abdomen, her testi- 
mony alone was not of sufficient probative 
force to make out a prima facie case of lia- 
bility for death benefits under the terms of 
the policy. The only medical evidence con- 
sisted of a written statement by the physi- 
cian who attended the insured during his 
last illness, that the primary cause of his 
death was a ruptured peptic ulcer. There 
was no direct evidence from any source as 
to the size or weight of the case of corn, 
or as to how long the ulcer or its rupture 
might have existed, or as to any causal con- 
nection between the lifting of the corn and 
the rupture. The evidence was wholly in- 
sufficiént to form the basis for a legal infer- 
ence that the death of the insured resulted, 
independently of all other causes, from a 
ruptured ulcer or that the rupture was sus- 
tained through purely accidental means. 
Hence, any conclusion with respect to these 
essential elements of liability would amount 
to nothing more than surmise and conjec- 
ture. 
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Furthermore, no proof of loss was ever 
furnished on the claim for death benefits, 
and since the policy made the furnishing 
of proof of loss a condition precedent to the 
enforcement of legal liability, it was plain- 
tiff’s duty to prove either substantial compli- 
ance with the condition or a waiver. Judgment 
for plaintiff was reversed and the cause re- 
manded.—Southern States Life Insurance 
Company v. Wilshire. Texas Court of 
Civil Appeals, Waco. June 19, 1947. 12 CCH 
Lire CAsEs 665. 

Rawlings, Sayers & Scurlock, Scott Daly, Fort 
Worth, Texas, for Appellant. 


James D. O'Connor, Dallas, Texas, for Ap- 
pellee. 


SURRENDER FALSELY INDUCED 


(PENNSYLVANIA) 
e Lapsed policy 
Total and permanent disability 
Delay in furnishing proof 


On November 11, 1940, defendant wrote 
the insured that his policy was in default 
for nonpayment of the premium and inter- 
est on the loan due August 28, 1940, and 
that in accordance with the policy terms, 
the available cash surrender value had been 
used to pay the outstanding loan, and the 
policy had automatically surrendered. In 
April, 1943, plaintiff gave defendant written 
proof that he had been totally and perma- 
nently disabled since 1938, and demanded a 
return of the policy. Defendant refused on 
the ground that the policy had been validly 
surrendered and, further, that plaintiff had 
failed to give proof of his disability as the 
policy required. There was uncontradicted 
evidence that plaintiff was suffering from 
multiple sclerosis; that his mind wandered 
and he was incompetent to act; and that 
after suffering head injuries in an automo- 
bile accident in December, 1938, the symp- 
toms of his disability appeared. Thereafter 
his brain tissue was affected and he dragged 
one leg and stuttered and stammered. 

The policy provided that if, while the 
policy was in full force and effect, satisfac- 
tory proof was furnished during the in- 
sured’s lifetime and prior to his fifty-fifth 
birthday that he had become totally dis- 
abled and was prevented for not less than 
six consecutive months from doing any 
work at all, defendant would allow the pre- 


LIFE, HEALTH AND 


ACCIDENT 


sumption of permanent disability and waive 
future premiums. Although the provision 
commenced with the statement that proof 
must be received while the policy was in 
full force and effect, the court held that this 
condition was expressly modified by the 
subsequent clause, which stated that in the 
event of delay in making claim defendant 
would waive or refund, if paid, the premi- 
ums, if any, due during the six months 
preceding the receipt of such proof of per- 
manent total disability. The court con- 
cluded: “It clearly appears that it was the 
parties’ intention that proof of disability 
could be given at any time within six 
months after default. Admittedly plaintiff 
did not give defendant the required notice 
until long after this period. However, on 
November 11, 1940, which was prior to the 
six-month period after default, defendant 
erroneously advised plaintiff that the policy 
was automatically surrendered. . . . Under 
such circumstances, defendant is precluded 
from taking advantage of plaintiff’s delay in 
furnishing proof of his total disability with- 
in the period of six months after the policy 
lapsed.” The decree dismissing the bill was 
reversed and the record remanded for entry 
of a decree requiring defendant to return 
the policy to the insured with an endorse- 
ment thereon allowing the presumption of 
permanent total disability and requiring 
that all premiums be waived during such 
disability Howley v. Scranton Life Insur- 
ance Company. Pennsylvania Supreme 
Court, Eastern District. Filed June 30, 1947. 
12 CCH Lire Cases 713. 

Carlon M. O'Malley, John W. Bour, Brooks 
Building, Scranton, Pennsylvania, for Appellant. 


W. J. Fitzgerald, Fitzgerald & Kelly, 600° 
Scranton Life Building, Scranton, Pennsylvania, 
for Appellee. 


DISABILITY BENEFITS 
NOT APPORTIONABLE 


(MASSACHUSETTS) 


e@ Payable annually 
Executors’ claim 


Under the provisions of the insured’s life 
insurance policies, the insurer agreed to pay 
the insured, at the end of six months from 
the date on which disability was proved, an 
amount equal to one-tenth of the face amount 
of the policy and a like amount annually 
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thereafter during the continuance of the dis- 
ability until the maturity of the policy. In 
1937 the insured became totally and perma- 
nently disabled and was entitled to disability 
benefits under the policies on December 5, 
1937. As a result of delay in the appoint- 
ment of a guardian for the insured, pay- 
ments were not made by defendant until 
June 6, 1938. Thereafter the benefits were 
paid annually on December 5 until and in- 
cluding the year 1942. The disability con- 
tinued until the death of the insured on 
November 18, 1943. Plaintiffs, as executors 
of the insured, sought to recover part of 
the annual payments proportionate to the 
period from the date of the last payment 
to the date of death. The trial judge denied 
their requests for a ruling that they were 
entitled to a proportionate share of the bene- 
fits accruing between the last payment and 
the date of the insured’s death. 


Overruling plaintiffs’ exceptions, the court 
ruled that disability benefits payable annu- 
ally under a policy of life insurance are not 
apportionable. Defendant agreed that after 
the first payment to the insured it would 
pay him “a like amount annually thereafter 
during the continuance of the disability.” 
The court thought that undoubtedly this 
provision contemplated that the disability 
benefits were to be paid only at yearly in- 
tervals following the date of the first pay- 
ment.—Pearsall et al. v. John Hancock 
Mutual Life Insurance Company. Massa- 
chusetts Supreme Judicial Court. Suffolk. 
June 3, 1947. 12 CCH Lire Cases 759, 


F. H. Stevens, for Plaintiffs. 
W. A. Ryan, for Defendant. 


INSURED MURDERED 


(MICHIGAN) 
@Double indemnity 
Homicide exclusion 
Ambiguity construed 


The insured’s automobile was found parked 
on the wrong side of the highway. Smoke 
was coming from the side door. There were 
footprints on the left side of the car at the 
driver’s door, but none to that step from 
either direction—just those in the snow lead- 
ing away. When the door was opened, 
flames started up in the back seat. The in- 
sured’s badly burned body was found slumped 


over in the front seat. There were three 
bullet marks in his head. The insured, who 
was a State senator, had been appearing as 
a witness before a “one-man” grand jury, 
which had been conducting an inquiry con- 
cerning allegations of bribery of members 
of the state legislature. The double indem- 
nity clause of the insured’s policy read: 
“This provision shall not cover homicide or 
death resulting directly or indirectly from 
self destruction.” Twelve other exceptions 
followed. The beneficiary contended that 
death had resulted from the act of one with 
a deranged mind or from an accident other 
than murder. The trial judge directed a 
verdict for the insurer, ruling that death was 
the result of homicide and was excluded 
from double indemnity coverage. 


The reviewing court agreed that the death 
was a case of homicide, but pointed out that 
an intentional homicide is an accident if the 
insured was in no way responsible for it. 
Although the insured’s death was of mali- 
cious design, as far as he was concerned, 
his encounter with his assailments was an 
accident. Moreover, the court sustained 
plaintiff's contention that the double indem- 
nity clause was ambiguous. It was plain- 
tiff’s theory that the words “homicide or 
death” were modified by and subject to 
the modifying phrase “resulting directly or 
indirectly from.” Defendant argued that the 
twelve exceptions pertained to and modified 
only the word “death,” and that the sentence 
should be read as though a comma or semi- 
colon appeared after the word “homicide”; 
that only the word “death” was spoken of as 
subject to the twelve exceptions; and that 
the word “homicide” stood separately as an 
entire bar to liability. The court noted that 
the phrase “resulting directly or indirectly 
from” could be considered to modify the 
word “death” when applied to any one of the 
twelve exceptions, and that it could reason- 
ably be applied to the word “homicide” and 
thus be considered to modify that word in 
at least eight of the exceptions—i. e., a homi- 
cide might be provoked or engendered 
directly or indirectly by “the commission 
of assault or felony by the insured.” Re- 
solving the ambiguity against the insurer, 
the court concluded that death due to homi- 
cide would be no ground for recovery if the 
homicide resulted directly or indirectly from 
a condition listed in one of the twelve ex- 
ceptions. Since there was no indication that 
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any of these caused the insured’s murder, 
the fact that the insured’s death was a homi- 
cide did not bar liability under the double 
indemnity provisions of the policy. Judg- 
ment for the insurer was reversed and a new 
trial granted.— Hooper v. State Mutual Life 
Assurance Company of Worcester, Massa- 
chusetts. Michigan Supreme Court. June 
27, 1947. 12 CCH Lure Caszs 685. 
Alexander, Cholette, Buchanan, Perkins & 


Conklin, 2217 National Bank Building, Detroit 
26, Michigan, for Plaintiff, Appellant. 


Cobb & Nielsen, G. Randall Price, Regent 
Building, Battle Creek, Michigan, for Defend- 
ant, Appellee. 


APPLICANT 
PASSED BY MEDICAL EXAMINER 


(WISCONSIN) 


e Prior discharge from service 
Tuberculosis 


Shortly after the insured enlisted in the 
Navy, a medical examiner returned a diag- 
nosis of “chronic pulmonary tuberculosis, 
active, incipient.” A certificate of discharge 
was issued, certifying that the insured was 
not physically qualified for service, and the 
insured signed a certificate to the effect that 
tuberculosis pre-existed his enlistment. Soon 
after returning home he signed an applica- 
tion for life insurance, representing therein 
that he had never had any ailment or disease 
of the lungs. The insured was given a com- 
plete physical examination by defendant’s 
medical examiner, who found no evidence of 
disease or impairment of the lungs, and so 
reported. Section 209.07 Statutes provides 
that if a medical examiner of a life insurance 
company declares an applicant a fit subject 
for insurance and makes such a report to 
the company, the latter is estopped from 
setting up in defense of an action on a 
policy that the insured was not in the con- 
dition of health required by the policy at 
the time of issuance or delivery, unless the 
policy was procured by or through fraud or 
deceit of the insured. The trial court con- 
sidered this statute was applicable and sub- 
mitted to the jury the single question of 
whether the insured’s statement in his ap- 
plication that he had never had an ailment 
or disease of the lungs was made with in- 
tent to deceive. The jury answered in the 
negative, and judgment was entered for 
plaintiffs. 
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The higher court ruled that it was error 
to apply Section 209.07 Statutes, which is 
not applicable where a medical examiner 
merely enters his findings with respect to 
the physical examination and forwards them 
without comment. In this instance, the med- 
ical examiner made no recommendation or 
declaration that the applicant was a fit sub- 
ject for insurance, but had simply certified 
height, weight, pulse, and blood pressure 
and stated that he had found no evidence 
of impairment of the heart, brain, stomach 
and lungs. In such situations, Section 209.06 
Statutes, voiding the policy where an inno- 
cent misrepresentation increases the risk, is 
applicable. In order to establish a defense 
under this section, it would be necessary to 
establish that the insured had tuberculosis. 
The court considered that this issue was 
not tried and that it could not be disposed 
of as a matter of law. There was not the 
slightest evidence that the insured ever was 
disabled by any disease during his lifetime. 
He was engaged in active, heavy physical 
work up to the time of his death in a motor- 
cycle accident. Whether a misrepresentation 
existed, was an issue of fact. Judgment for 
plaintiffs was reversed and the cause re- 
manded for a new trial.—Jespersen et al. v. 
Metropolitan Life Insurance Company. Wis- 
consin Supreme Court. Filed June 10, 1947. 
12 CCH Lure Cases 670. 


Gold & McCann, Milwaukee, Wisconsin, for 
Plaintiffs. 


Bloodgood & Passmore, William E. Burke, 
Milwaukee, Wisconsin, for Defendant. 


CANCER OF THROAT 


(TEXAS) 


@ Date of inception 
Good health clause 


Under the terms of the insured’s life in- 
surance policy, the company incurred no 
liability unless the policy was delivered 
while the insured was in good health. Re- 
fusing payment of the face value of the 
policy, the insurance company contended 
that the insured was suffering from cancer 
of the throat when the policy was delivered 
on February 27, 1945. The jury found in 
response to a special issue that the insured 
was in good health on the date of delivery, 
but thereafter the verdict was set aside and 
judgment n. 0. v. was, rendered in favor of 
the insurance company. 
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The insurance company’s medical exami- 
ner testified that when he examined the 
insured on April 15, 1945, he found no evi- 
dence of goiter, enlarged glands or other 
tumor, but that a person could have a cancer 
without its showing, since most cancers are 
missed until a thorough X-ray examination 
is made. The insured’s wife and daughter- 
in-law stated that the insured did not have 
a swelling on his throat on the date the 
application for the insurance was made and 
that a small “kernel” had first appeared on his 
throat some time between June 1 and 15, 
1945. The insured’s doctor testified that he 
first saw the insured in the early part of 
July, 1945, and that there was a small swell- 
ing on his throat which appeared to have 
been in existence only a short time. He 
further stated that the insured had a very 
rapidly growing type of cancer. Because of 
its location on the throat, a person having 
this type of cancer lived only from six to 
nine months after it developed. On the other 
hand, one Dr. Spencer testified on behalf of 
defendant that he examined the insured on 
February 5, 1945, and noticed that the in- 
sured had a large tumefaction about the size 
of a hen’s egg at the angle of the left jaw. 
The reviewing court was of the opinion that 
the testimony for plaintiff supported the 
jury’s special issue finding that the insured 
was in good health on the date the policy 
was issued. The verdict of a jury cannot 
be ignored and judgment rendered n. o. v. 
unless the verdict is without support in the 
evidence or is contrary to the conclusive 
evidence. 

Judgment for defendant was reversed and 
rendered for plaintiff—Hairrell v. Texas 
Prudential Insurance Company. Texas Court 
of Civil Appeals, Galveston. July 17, 1947. 
Rehearing denied, July 17, 1947. 12 CCH 
Lire Cases 742. 

Elledge & Elledge, Carlyle W. Urban, Hous- 
ton, Texas, for Appellant. 


Vinson, Elkins, Weems & Francis, Frank G. 
Dyer, Houston, Texas, for Appellee. 


IRRATIONAL INSURED 


(NEW YORK) 
@ Total and permanent disability 
Sufficiency of evidence 


Premiums were paid on the insured’s con- 
verted war risk insurance policy through 
December, 1925. In June, 1936, he filed a 


claim for total and permanent disability, 
claiming that the policy had matured on or 
about May 1, 1925, when he had become 
totally and permanently disabled. The claim 
was denied. After the insured’s death his 
beneficiary brought suit on the policy, claim- 
ing that the insured had become totally and 
permanently disabled before the policy lapsed 
for nonpayment of premiums. The jury, un- 
able to agree, was discharged. Thereafter 
defendant’s motion for a directed verdict 
was granted. 


In April, 1925, the insured was admitted 
to a veterans’ hospital as an emergency case 
after he had become so agitated that he 
could not be restrained. When he appeared 
before the hospital staff, the majority diag- 
nosed his condition as “Dementia precox cata- 
tonic, incompetent, permanent total rating 
recommended.” Six months later he was 
discharged at the request of relatives. From 
the time of his discharge from the hospital 
until his death in 1940, his conduct and 
actions were irrational. His treatment of 
his wife and children was at times harsh and 
abusive, and he assaulted his father, sisters 
and mother. He always carried a weapon 
with him when in bed, and occasionally got 
up in the middle of the night and insisted 
upon searching his own and his father’s 
apartment until his delusion that robbers 
were present could be dispelled. He often 
suspected strangers of having designs upon 
his life. One night he burned in the grate 
all of his wife’s clothing. For days he would 
eat nothing but bread and water and often 
would not eat at all until his wife had tasted 
the food and convinced him that it was not 
poisoned. On one occasion he went to his 
sister’s home, armed with a revolver, awak- 
ened the family and told them, “Duck the 
lights. We are surrounded.” They disarmed 
him after a doctor supplied some quieting 
medicine. For about a year before his ad- 
mission to the veterans’ hospital he had not 
worked, but had assisted his father as a 
bookmaker. Aside from this and what 
he did as a bookmaker for himself, he did 
no work during the remainder of his life 
except as a newspaper press boy one or two 
days a week from September, 1936, until 
April 1937, when he earned a little over $10 
a week. The court was of the opinion that 
none of the evidence presented more than 
the usual problems resulting from conflicting 
testimony and that upon plaintiff's showing, 
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if one jury could not agree, she was entitled 
to another jury trial to determine whether 
the insured was totally and permanently dis- 
abled within the meaning of the policy. Judg- 
ment for defendant was reversed and the 
cause remanded for a new trial.—Lynch, 
Admx. v. United States of America. United 
States Circuit Court of Appeals, Second 
Circuit. July 22, 1947. 12 CCH Lire Cases 
748. 

Nelson D. Spiro, Lawrence E. Goldman, for 
Plaintiff, Appellant. 


John F. X. McGohey, United States Attorney; 
John F. Ryan, Assistant United States Attor- 
ney, for Defendant, Appellee. 


SOLDIER'S WIDOW 
SEEKS PROCEEDS 


(LOUISIANA) 


@ National Service Life Insurance 
Change of beneficiary 
Sufficiency of evidence 





While in training as an air cadet, the in- 
sured procured a policy of National Service 
Life Insurance, in which he designated his 
mother as beneficiary. Shortly thereafter he 
was married. While being processed for 
overseas duty, he filled out a form in which 
he named his wife as beneficiary. A copy 
was mailed by the Army to the wife. Both 
the wife and mother claimed the proceeds 
after the insured’s death. On the occasion 
of the insured’s last visit to his mother’s 
home before going overseas, the family had 
discussed the subject of protecting his wife, 
in view of her marriage and pregnancy. 
3oth the wife and mother testified that the 
insured had assured them that he had pro- 
vided for his wife. The wife insisted that 
he told his mother that the certificate which 
she had was of no value because he had 
taken out insurance in favor of his wife, 
whereas the mother claimed that he assured 
her that both would “get theirs.” No record 
of either a request or a change was found 
among the files of the War Department; 
but the absence of such records would not, 
of itself, suffice to defeat the soldier’s efforts 
to provide for his wife if it could be shown 
that he intended to make the change and 
took affirmative action to effect his wishes. 

The court concluded that the wife had 
shown by the best available evidence, both 
written and documentary, that the deceased 
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went overseas with the belief that he had 
protected his wife and child with $10,000 of 
government insurance. He apparently thought 
he had done everything necessary to accom- 
plish this purpose, as indicated by an inquiry 
to his wife in a letter from England as to 
whether she had yet received her papers for 
his life insurance. His wish that his wife 
receive all that he possessed was further 
expressed by will. Since the insurance was 
the only thing of value that he possessed, 
the execution of the will doubtless gave him 
a further feeling of assurance that his pur- 
pose had been accomplished. It is not re- 
quired that the rigid forms of ordinary life 
insurance be followed if the intention is 
made clear and affirmative action is taken 
to express it. Judgment was entered for the 
wife.—Rutledge v. United States of America 
et al. United States District Court, Western 
District of Louisiana, Monroe Division. 
July 2, 1947. 12 CCH Lire Cases 725. 

J. Norman Coon, Howell H. Heard, Monroe, 
Louisiana, for Plaintiff. 


Malcolm E. Lafargue, United States Attorney, 
Shreveport, Louisiana, for the United States. 


A. Milling Bernstein, Monroe, Louisiana, for 
Mrs. Mitchell. 


NEW HAMPSHIRE 
ATTEMPTS RETALIATORY TAX 


(NEW HAMPSHIRE) 


@ Massachusetts insurance company 
Statutes construed 


Acting under the New Hampshire retali- 
atory tax statute, R. L., Chapter 325, Section 
58, defendant commissioner assessed a tax 
amounting to $10,484.70 against plaintiff, a 
Massachusetts corporation transacting busi- 
ness in New Hampshire. Plaintiff claimed 
that it should have been taxed on the two 
per cent premium tax basis as provided by 
the Laws of 1945, Chapter 71, in the sum of 
$7,081.28. The justification of defendant’s 
action depends upon whether, for the year 
1946, the laws of Massachusetts imposed 
upon New Hampshire companies doing busi- 
ness in Massachusetts any taxes additional 
to or in excess of the two per cent premium 
tax imposed by New Hampshire on foreign 
companies. Defendant claimed that this was 
done by virtue of the Acts and Resolves 
Massachusetts, 1943, Chapter 531, Section 3. 
This section was limited to life insurance 
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companies authorized to do business in 
Massachusetts on December 31, 1943. It 
provided that a company should continue 
to pay taxes on the old reserve tax basis 
of one quarter of one per cent of the net 
value of all policies if the tax of two per cent 
of the premiums required by Section 1 of 
Chapter 531 should be less, and should con- 
tinue to be so taxed until the tax computed 
on the premium basis should equal that fig- 
ured on the reserve tax basis, and thereafter 
on the two per cent premium tax basis. 


On December 31, 1943, and ever since 
that date, the only New Hampshire life in- 
surance company doing business in Massa- 
chusetts was the United Life & Accident 
Company. A tax of one quarter of one per 
cent of the net value of its policies in force 
on December 31, 1943, and of each year 
since, has been substantially less than the 
tax of two per cent of the premiums. Be- 
cause of the provisions of the Massachusetts 
retaliatory tax law (G. L. Mass., Terr. Ed., 
Chapter 63, Section 21), which is similar to 
that of New Hampshire, and because of 
New Hampshire’s two per cent premium 
tax on Massachusetts companies doing busi- 
ness in New Hampshire, Massachusetts im- 
posed the two per cent premium tax on the 
United Life & Accident Company. 


Entering judgment for plaintiff, the court 
declared: “Since the United Life & Acci- 
dent Company was the only New Hampshire 
life insurance company doing business in 
Massachusetts on December 1, 1943, the 
provisions of the Acts and Resolves Massa- 
chusetts, 1943, Chapter 531, Section 3, never 
have and never will apply to any other com- 
pany of this state because of the limited 
application of the section to companies au- 
thorized to do business on that date. Fur- 
thermore, Section 3 does not apply to United 
Life & Accident because on that date one 
quarter of one per cent of the net value of 
its policies in force was substantially less 
than two per cent of its premiums. The 
mere fact of retaliation against the sole New 
Hampshire life insurance company doing 
business in Massachusetts is not ground 
under the New Hampshire retaliatory tax 
law for discrimination against the compa- 
nies of Massachusetts. It must appear that 
Massachusetts imposes upon insurance com- 
panies of this state taxes additional to or in 
excess of those imposed by this state upon 
insurance companies of Massachusetts. The 


only statute relied on is Acts and Resolves 
Massachusetts, 1943, Chapter 531, Section 3, 
and it has been shown that no such addi- 
tional or excess tax ever could have been 
or ever can be imposed under said section.” 
—Massachusetts Mutual Life Insurance 
Company v. Knowlton, Insurance Commis- 
sioner of the State of New Hampshire et al. 
New Hampshire Supreme Court. July 2, 
1947. 12 CCH Lire Cases 757. 

Sulloway, Piper, Jones, Hollis & Godfrey, for 
Plaintiff. 


Ernest R. D’Amours, Attorney General; Ed- 
ward J. Reichert, Law Assistant, for Defend- 
ants. 


ATTEMPTS 
TO CHANGE BENEFICIARY 


(NEW YORK) 


e@ Policies assigned as collateral 
Policy provision restricting right 





The insured’s three children were desig- 
nated as beneficiaries of their father’s life 
insurance policies, which reserved the right 
to the insured to change beneficiaries if the 
policies were not assigned. The day before 
the insured remarried, he created an irrevo- 
cable trust of his principal assets, shares of 
stock in laundry and linen supply corpora- 
tions, for the benefit of his three children by 
his first marriage and any after-born chil- 
dren. Shortly after his remarriage, he bor- 
rowed money from a bank and assigned the 
policies as collateral. Subsequently, he ex- 
ecuted a change of beneficiary on the poli- 
cies to the bank as trustee. The revocable 
trust, for the benefit of his wife, provided 
for payment of the proceeds at a rate up to 
$5,000 a year and gave the wife the right 
to dispose of any balance by will. The in- 
surance company endorsed the change of 
beneficiaries on the policies without objec- 
tion although it knew that the policies were 
then assigned as collateral. 

After the birth of a daughter, the insured, 
through his insurance broker, sent to the 
bank a revocation of the trust together with 
executed forms for change of beneficiary 
to his wife. The bank’s trust department 
assented to the revocation of the trust, but 
its loan department returned the change of 
beneficiary forms to the broker because 
of the policy provision forbidding change of 
beneficiary while the policies were assigned. 
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The insured made efforts to obtain the re- 
lease of the policies so that the change of 
beneficiary might be accomplished, but the 
bank refused unless the loan was paid. The 
insured was in ill health, and on May 22, 
1946, entered a hospital. On that day he 
sent to the insurer’s office for another set 
of change of beneficiary forms, and executed 
them, again designating his wife as benefi- 
ciary. She arranged to borrow money to pay 
the balance of the bank loan, but her own 
bank advised her not to pay it because of 
the danger that the insured would die before 
the policies were released and delivered 
to the insurance company, in which event she 
might owe the money she was borrowing 
without any valid claim on the policies. The 
policies, therefore, remained with the bank 
under the collateral assignment although 
the change of beneficiary forms were deliv- 
ered to the insurance company on May 23, 
1946. A month later the insured died. By 
the terms of four of the policies, the pro- 
ceeds were payable to the children if there 
was no valid designation of a beneficiary, 
and by the terms of the other policy, the 
insured’s estate would receive the proceeds 
if there was no valid designation of a bene- 
ficiary. The insurance company interpleaded 
the widow, individually and as administra- 


trix, the children and the bank, and paid 


the proceeds into court. By consent the 
prosecution of an action by the widow in 
the state courts was enjoined, the balance 
of the loan due the bank was paid from the 
proceeds, and the bank and insurance com- 
pany were dropped as parties to the action. 


The court concluded that the insured in- 
tended the executed change of beneficiary 
forms to become effective and that he had 
done all that he reasonably could do to ac- 
complish his purpose. The insured’s anger 
with his children when they refused to agree 
to an arrangement giving his wife a share 
in the stock trust, his revocation of the 
insurance trust simultaneously with and as 
part of an attempt to make his wife the 
beneficiary directly instead of through the 
trust, when he had no reason to expect that 
the insurer would insist on the policy pro- 
vision in view of its earlier waiver of the 
Provision on the creating of the insurance 
trust, and his repeated inquiries of his bro- 
kers as to the progress of the plan were 
consistent only with good faith on his part 
to provide for his wife so far as he could. 


The insurance company did not intention- 
ally relinquish any of its rights prior to the 
insured’s death although it did retain the 
executed beneficiary forms delivered to it on 
May 23, 1946. “Whether or not,” the court 
stated, “we term its actions a waiver, they 
remove any valid reason for the continued 
validity of the two policy provisions as a 
bar to the accomplishment of the insured’s 
efforts to make the equity in the proceeds 
payable to his wife.” Judgment was entered 
for the widow.—The Equitable Life Assur- 
anct Society of the United States v. Spero 
et al. United States District Court, South- 
ern District of New York. May 2, 1947. 
12 CCH Lirs Cases 675. 


CONSTITUTIONALITY 
OF ABANDONED PROPERTY LAW 
(NEW YORK) 


© Unclaimed life insurance funds 
Application to foreign insurers 





Five life insurance companies, incorporated 
in foreign states but doing business in New 
York, sought a declaratory judgment that 
Article 7 of the New York Abandoned 
Property Law, which directed a turnover 
to the state of abandoned claims upon insur- 
ance policies on the lives of New York 
residents, was unconstitutional as applied to 
them. Plaintiffs’ business is conducted from 
their home offices, located in their states of 
incorporation. Applications for policies are 
obtained by agents and sent to the home 
offices for consideration, writing and approval. 
Premiums are payable at the home offices, 
or, if paid to agents, are forwarded to the 
home offices. Claims must be made at the 
home offices. On the strength of these cir- 
cumstances, plaintiffs contended that their 
debtor obligations under the policies in ques- 
tion were beyond the territorial reach of the 
New York legislature. 

The trial court annulled the statute in so 
far as it pertained to policies issued for 
delivery outside the State of New York, but 
upheld the challenged provisions in ali other 
respects, except that the court put aside an 
issue as to the unlawful operation of the 
statute upon defenses that life companies 
may have to claims upon their insurance con- 
tracts. The Appellate Division unanimously 
affirmed [INsuRANCE LAW JouRNAL, Novem- 
ber, 1946, page 871]. Appeal followed, plain- 
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tiffs contending that the statute impairs the 
obligation of contracts and is repugnant to 
the due process and equal protection clauses. 
More specifically, they argued that the stat- 
ute cancels provisions of contracts whereby 
the proceeds become payable only upon fil- 
ing of due proof of specifie 1 events such as 
death, age and survival, and upon surrender 
of the policy; that it takes away defenses to 
policies such as misrepresentation and breach 
of conditions; and that if given retroactive 
effect, it will operate to revive claims which 
at the time of its enactment were barred by 
the statute of limitations. 

Rejecting these contentions, the court de- 
clared: “The legislature has substituted the 
State for plaintiffs as debtor upon the poli- 
cies, and at the same time has secured to the 
policy creditors appropriate notice with an 
opportunity to be heard and with the further 
right to resort to the courts should payment 
by the State be refused. Such a statutory 
scheme fulfills the procedural requirements 
of due process.” The court further held that 
the policies in question were New York 
contracts since they were delivered, and 
presumably the first premium was paid, in 
New York. The clearly procedural charac- 
ter of the statute was reason enough for 
giving it retrospective application. Nor did 


the statute unwarrantably rescind contract- 
ual conditions precedent since it called upon 
plaintiffs to surrender money to the State 
only after maturity of the policy obligations, 
The court concluded: “Plaintiffs cannot re- 
sist payment to the comptroller because of 
the statute of limitations, noncompliance 
with policy provisions calling for due proof 
of death or of other designated contingency, 
or failure to surrender a policy. Except for 
these restrictions the statute leaves plaintiffs 
free to set up any complete or partial de- 
fense whereby it may establish that no mon- 
eys are held or owing by it or that only a 
fraction of the face amount is payable. May- 
be they cannot effectually prepare possible 
defenses without proof of claim, but incon- 
venience of that kind does not nullify a 
statute.” That part of the judgment of the 
trial court, reserving decision as to whether 
the statute wrongfully does away with de- 
fenses to policies, was struck. As modified, 
the judgment was affirmed.—Connecticut 
Mutual Life Insurance Company et al. v. 
Moore, Comptroller of the State of New 
York. New York Court of Appeals. July 2, 
1947. 12 CCH Lire Cases 764. 


Ganson J. Baldwin, for Plaintiffs, Appellants. 


Nathaniel L. Goldstein, Attorney General; Abe 
Wagman; Wendell P. Brown, for Defendant, 
Respondent. 
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Would Extend Social Security System 


A bill to extend social security benefits to include unemployment and tem- 


porary disability insurance on a national scale was introduced in Congress by 
Senators Murray and Wagner, just before adjournment this year. As proposed 
the law would extend social security benefits to such employees not presently 
covered as agricultural workers, domestic servants, employees of non-profit insti- 
tutions and of small firms. It is also designed to provide benefits for workers 
out of work because of illness or disability. 


SJR 123 


When President Truman approved SJR 123 on July 25, 1947, there was a DEFE 
direct bearing on the Insurance Section (Title IV) of the Soldiers and Sailors 
Emergency Relief Act of October 17, 1940 (54 Stat. 1183-1186). For the purposes (MISS¢ 
of that Title, as amended, the war is deemed to have terminated as of the effective e' 
date of the resolution. | 
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and at the time of the renting of the flat 
two spindles were missing along the north 
and south portion of the railing, and one 
spindle was missing along the east and west 
portion of the railing. None of the missing 
spindles were ever replaced, and no repair 
work of any kind was done after the renting 
of the premises by plaintiff. At three o’clock 
in the morning plaintiff left his bedroom 
and entered the unlighted hall. In the dark- 
ness he ran into the railing. His foot went 
through the open space in the east-west side 
of the railing, and the weight of his body 
at the knee was thrown against the corner 
spindle, which broke. Plaintiff plunged over 
the top of the railing onto the stairway be- 
low. Some time prior to the renting of the 
apartment to plaintiff, the spindle had been 
repaired by a headless eight-penny nail, 
which was inserted into the broken ends. 
A carpenter contractor of twenty-two years’ 
experience testified that the proper way to 
repair a broken spindle was to use a half- 
inch dowel pin of oak and drill a hole in 
each piece for the required length. 


Defendant contended that plaintiff failed 
to make a case for the jury because the 
evidence failed to show that defendant knew 
of the latent defect at the time of the letting 
of the premises. Plaintiff's evidence showed 
that plaintiff's wife was informed by the 
girl in defendant’s office that repairs had 
been made. The spindle itself showed that it 
had been repaired, and according to plain- 
tiff’s expert, in a manner that weakened it. 
Since there was circumstantial evidence that 
defendant created the condition, further 
proof of knowledge on its part was not 
required. Defendant also argued that there 
was no substantial proof that at the time of 
letting defendant knew that the defect was 
likely to cause injury. Whether an ordi- 
narily prudent man from common expe- 
rience would foresee the result from the use 
of a nail instead of a dowel pin and realize 
that the use of a nail created a hazard was 
a question for the jury. A case was made 
by showing an injury to plaintiff caused by 
a latent defect of a character likely to cause 
bodily harm, which was unknown to the 
tenant, but known to the landlord and not 
disclosed to the tenant at the time of the 
letting. Judgment for the tenant was af- 
firmed. — Kennedy v. Hartwig-Dischinger 
Realty Company. St. Louis Court of Ap- 


peals, Missouri. April 15, 1947. 
NEGLIGENCE CASES 746. 

Henry C. Stoll, 722 Chestnut Street, St. Louis, 
Missouri, for Respondent. 


George A. Hodgman, 519 Pierce Building, St. 
Louis, Missouri, for Appellant. 


14 CCH 


PLATFORM CLEANER 
ELECTROCUTED 


(MISSOURI) 


e Power company’s liability 
Failure to warn 


Defendant had constructed an outside 
substation, carrying 13,200 volts, for a bat- 
tery supply company. The substation carried 
six warning signs. About ten feet above its 
base was a platform of arrowhead grating, 
which had a guard rail about three feet from 
the lightning arresters. A pole top switch 
was located at the extreme top of the sub- 
station. Opening this switch deenergized 
the supply company’s circuit, but did not 
affect the lightning arrester circuit. Defend- 
ant inspected all substations periodically for 
the benefit of both the owner and the con- 
sumers on the line. After inspecting the 
substation defendant’s employee, Jennings, 
left a memorandum with plaintiff’s husband, 
who was production manager for the supply 
company, recommending among other 
things that the platform be cleaned. He 
warned plaintiff's husband to have the men 
open the pole top switch and lock it after 
they finished the cleaning, but forgot to give 
the customary warning that the lightning 
arrester connections would remain energized 
and to avoid them. Within a few minutes 
after plaintiff's husband climbed the pole to 
clean the switch, his assistant heard a flash 
and roar. The deceased, who had come in 
contact with the lightning arresters, was 
found hanging over the rail guarding the 
substation platform. A letter from defend- 
ant, dated on the day of the accident and 
containing a warning that the lightning ar- 
resters remained energized, was not re- 
ceived until after the decedent’s death. 


Although Jennings knew that the work 
was going to be performed on a particular 
date, he failed to give the warning prior 
to that time. The jury was required to find 
that the failure to give the warning con- 
stituted negligence as a matter of fact. 
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“Electricity is the most dangerous and dead- 
ly agency known to man, subtle and 
invisible, and ordinarily incapable of being 
detected by the unskilled in electricity.’ That 
one is a production manager for a battery 
supply company and has general supervision 
over its substation does not establish as a 
matter of law that all dangers attending 
its operation and maintenance were obvious 
to one who was not experienced with elec- 
tricity.” Judgment for plaintiff was affirmed. 
—Atherton v. Kansas City Power & Light 
Company. Missouri Supreme Court, Divi- 
sion Number Two. May 12, 1947. 14 CCH 
NEGLIGENCE CASES 935, 


WATER RUNNING 
FROM BUILDING AFTER FIRE 


(NORTH CAROLINA) 


e Pedestrian injured 
Municipality’s liability 
Owner’s, lessee’s liability 
A fire occurred in that part of defendants’ 

building which was occupied by a drug com- 
pany. The fire department extinguished the 
fire by pumping water on it for several 
hours. The next morning plaintiff slipped 
and fell on the sidewalk in front of the 
building. In an action against the building 
owners, the drug company, and the city, 
plaintiff alleged that as a result of water 
running out of the building, the sidewalk 
became oily and wet, causing her fall and 
injury, 


The court was of the opinion that the 
evidence failed to show any breach of duty 
by the city in maintaining its sidewalks in a 
reasonably safe condition. The act of pump- 
ing water into the building to extinguish thé 
fire was an integral part of the performance 
of the functions of the fire department, and 
any damage done by the water was in the 
exercise of a governmental function. More- 
over, the flowing of water from the building 
onto the sidewalk was not evidence of neg- 
ligence. Sidewalks are exposed to the ele- 
ments, and ordinarily the fact that they are 
wet would not create a danger which the 
city would be expected to foresee. The lia- 
bility of the owners and lessee is limited to 
conditions created or maintained by them 
respectively and must be predicated upon 
negligence. There was no evidence that the 
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NEGLIGENCE (Other than 


Automobile) 


fire was caused by the negligence of the 
owners or the occupants. The conditions re- 
sulting from extinguishing the fire were 
brought about by the city in the exercise 
of a governmental function over which the 
owners and occupant had no control. More- 
over, plaintiff saw and knew as much about 
the condition of the sidewalk as anyone 
else. There was a safe way for her to travel, 
but she elected to take the short route over 
the wet sidewalk, and her conduct barred 
her recovery. Judgment of nonsuit was af- 
firmed.—Klassette v. Liggett Drug Com- 
pany, Inc., et al. North Carolina Supreme 
Court. April 23, 1947. 14 CCH NEGLIGENCE 
CASEs 850. 

Arthur Goodman, G. T. Carswell, Robinson 
& Jones, for Plaintiff, Appellant. 


Goebel Porter, Frank H. Kennedy, for De- 
fendants, Appellees. 


John D. Shaw, for Appellee City of Charlotte. 


P. W. Garland, Helms & Mulliss, for Appellee 
Liggett Drug Company. 


CHILD FALLS 
THROUGH VENTILATING SHAFT 


(CALIFORNIA) 


e Landlord’s liability 
Violation of rule 
Contributory negligence 





Plaintiff and her two and-one-half-year-old 
daughter called upon a tenant in defendant’s 


apartment building. As their hostess was 
about to go to the laundry room near the roof 
to do some washing, she invited plaintiff 
to sit on the laundry room stairway, which 
led to the roof, so that she and her daughter 
could get some sun. The child played up 
and down the steps and out on a boardwalk 
on top of the roof, Plaintiff was standing 
in the doorway talking to her hostess and 
watching her child. A few inches from the 
boardwalk was an airshaft with a coping 
some three inches high and a single wooden 
railing about thirty inches above the coping. 
Plaintiff saw her child grab for the railing, 
but she reached for her too late to catch 
her as she fell through the shaft. Children 
were not permitted to live in the apartment, 
and the son of plaintiff's hostess might visit 
her only after she had obtained permission 
for him to do so. The written permission 
stated that children allowed in the apartment 
were not permitted to loiter in the hallways 
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or elsewhere about the premises. Plaintiff 
was familiar with this practice. Moreover, 
only tenants who were doing laundry were 
permitted on the roof, and a sign bearing 
this regulation was posted on the door lead- 
ing to the roof. 


Following a verdict for plaintiff, the trial 
court granted defendant’s motion for a new 
trial on the grounds of insufficiency of evi- 
dence and a verdict contrary to law. The 
motion was sustained on appeal, the court 
believing that a determination by the jury 
that plaintiff was guilty of contributory neg- 
ligence in the supervision of her child would 
have been supported by the evidence, The 
dangerous condition created by the unguarded 
roof and the poorly guarded air shafts was 
patent. The court was further of the opinion 
that there was not sufficient proof to sup- 
port the implied finding of the jury that 
plaintiff and her daughter were invitees upon 
the roof. The hostess had no implied au- 
thority to allow her guests to use the roof 
in violation of the rules, and, according to 
her testimony, had limited the invitation to 
the stairway. Furthermore, the trial judge 
could also have believed that plaintiff knew 
her daughter was allowed upon the prem- 
ises only upon the condition that she be 


kept in the apartment, and that she did not 
understand that she had an invitation, even 
from her hostess, to go upon the roof or to 


allow her child there. The order granting 
defendant a new trial was affirmed—Mann 
v. Shipley. California District Court of Ap- 
peal, Second District, Division Three. June 
18, 1947. 15 CCH NEGLIGENCE CASEs 69. 


A. J. O'Connor, George J. Hider, 
Tingloff, for Appellant. 


Forrest A. Betts, Walter Ely, for Respondent. 


Birger 


CHILD 
FALLS THROUGH HOLE IN ICE 


(MINNESOTA) 


e Pond used as playground 
Holes steamed in ice 
Municipality’s liability 
Every winter ice formed on a pond above 
culverts in defendant city. Children of the 
neighborhood shoveled off the snow and 
used the ice as a skating rink and for slid- 
ing. For several years the city had steamed 
holes in the ice above the culverts in order 


to protect private property against flood 
damage. When the ice reaches a certain 
height on the culvert, there is danger of its 
overflowing the road and adjacent property. 
If water was running on the surface of the 
ice, it would go underneath through the 
holes; the object was to get the water under- 
neath so that it would not build up the ice 
to the top of the culverts. The running 
water enlarged the holes. 


Plaintiff's four-year-old decedent fell 
through one of these holes, which was two 
feet in diameter, and drowned. 


“In order to protect one of its streets and 
also private property, the city invaded a 
children’s playground on private property, 
which it knew or in the exercise of reason- 
able care should have known was such and 
created a dangerous condition. It was a safe 
playground until the city made it unsafe.” 
Judgment for plaintiff was affirmed.—Harn- 
ing, Adm. v. City of Duluth. Minnesota 
Supreme Court. July 3, 1947. 15 CCH NeEc- 
LIGENCE CASES 30. 


MONUMENT SLAB 
TOPPLES ON CHILD 


(GEORGIA) 
e City council’s liability 
Elements of damages 
Lost earning capacity 
The city council permitted the erection of 
a monument on the edge of a sidewalk, The 
monument was made of two cement slabs 
standing opposite each other, in the center 
was a small iron pipe used to convey water 
into a drinking receptacle. An automobile 
collided with the monument and broke the 
bonding between the the two slabs, leaving them 
standing without support and held in position 
only by gravity. Sometime later one of the 
slabs toppled over the sidewalk into the edge 
of the street. This condition was known to 
the city council. 


About ten days later, as the twelve-year-old 
plaintiff walked along the sidewalk, the re- 
maining slab, weighing approximately 2,000 
pounds, toppled over on him, mutilated and 
mangled his right leg and crippled him for life. 
Plaintiff’s injury required two different am- 
putations, and he must go through life a 
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one-legged man. Suit was brought to re- 
recover damages for pain and suffering 
(past, present and future), a maimed and 
mutilated body and a destroyed capacity to 
make a livelihood. The jury returned a ver- 
dict of $30,000. 


Moving for a new trial, defendant excepted 
to an instruction which authorized the jury 
to find two elements of damages—one, pain 
and suffering, and two, loss of earning 
capacity. The motion was denied. On ap- 
peal, the judgment was reversed, the court 
holding that under the pleadings and evi- 
dence it was error to authorize a finding for 
lost earnings as the action was for pain and 
suffering, and there was no evidence of lost 
earning capacity. A diminution in one’s 
capacity to labor is an element of pain and 
suffering —City Council of Augusta v. 
Drawdy, etc. Georgia Court of Appeals. 
July 15, 1947. 15 CCH NEGLIGENCE CASES 
121. 

E. D. Fulcher, Fulcher & Fulcher, Augusta, 
Georgia, for Plaintiff. 


Pierce Brothers, Augusta, Georgia, for De- 
fendant. 


CATERPILLAR COVER 
LOWERED ON PATRON'S ARM 


(TENNESSEE) 
@ Carnival operator’s liability 


As plaintiff was seating herself with two 
companions in the “Caterpillar,” an amuse- 
ment device at defendant’s carnival, the 
canopy came over, caught her arm and 
pulled it into the metal frame four inches 
back of the seat. Although the capacity of 
the unit was normally two persons, all three 
of these parties attempted to seat them- 
selves. It was while plaintiff had her hand 
upraised attempting to adjust herself to the 
crowded condition that the canopy came over. 
The “Caterpillar” consists of a number of 
tubs or units tied one to the other and 
Propelled on an undulating track by motor. 
The operator is stationed in a position to 
view the passengers in the several units. 
Two levers control the device; one controls 
the operation of the units on the track, the 
other controls a canopy of canvas material 
on a metal frame, which the operator, by 
means of the lever, as soon as the units are 
jm motion, causes to spread over the units 


ONAL 


NEGLIGENCE (Other 


than 


Automobile) 


and form a tunnel of canvas two feet above 
the heads of the occupants. The canopy 
is operated on a collapsible metal fan pivoted 
to the rear of each seat. This framework 
is about four or five inches to the rear of 
the back of the seat. 


The operator admitted that it was his 
duty to see that passengers were properly 
seated before he pulled the lever to put the 
caterpillar in motion. The court thought it 
clear that plaintiff was not guilty of con- 
tributory negligence as a matter of law. 
She was not familiar with the device and 
was doing her utmost to seat herself, but 
because of the crowded condition permitted 
by defendant, she was unable to do so. 
Judgment for plaintiff was affirmed—Cet- 
lin & Wilson Shows v. Mullins. Tennessee 
Court of Appeals, Eastern Section. July 9, 
1947. 15 CCH NEGLIGENCE CAsEs 115. 

Kelly, Penn & Hunter, Ernest F. Smith, 
Kingsport, Tennessee, for Plaintiff in Error. 


Harry L. Garrett, Kingsport, Tennessee, for 
Defendant in Error. 


SAMPLE CASE 
MISSING FROM HOTEL VAULT 


(NEBRASKA) 


e Hotel’s liability 
Contributory negligence 
Failure to disclose contents 


While a guest at defendant hotel, plain- 
tiff’s salesman requested that his sample 
case be placed in the hotel vault. Unknown 
to defendant, the sample case contained valu- 
able precious stones of a value of $187,755.04. 
When the salesman called for the sample 
case, it was missing. Plaintiff charged de- 
fendant with negligence in failing to provide 
a proper and safe place for the keeping of 
property entrusted to it by guests in that it 
had left the door of the vault open, per- 
mitted guests and other persons to enter the 
vault to take and identify their property, 
and used no checking system for incoming 
and outgoing property. The court could 
come to no other conclusion than that plain- 
tiff was barred from recovery as a matter 
of law because of the contributory negligence 
of its salesman in failing to inform defend- 
ant’s employees that his sample case con- 
tained precious stones of great value, which 
failure was obviously more than slight neg- 
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ligence. Judgment of dismissal was affirmed. 
—Roger Wurmser, Inc. v. Interstate Hotel 
Company of Nebraska. Nebraska Supreme 
Court. July 11, 1947. 15 CCH NEGLIGENCE 
Cases 93. 

Fraser, Connolly, Crofoot & Wenstrand, Wil- 


liam H. Wright, J. V. Benesch, for Appellant. 
Leon, White & Lipp, for Appellee. 


PIPE KILLS FISHERMAN 


(LOUISIANA) 


e Army aerial target practice 
Pipe dropped from plane 
“Combatant activity” construed 


Skeels and several others were fishing in 
the Gulf of Mexico about six miles from 
shore. High overhead, several Army planes 
were engaged in target practice. Some of 
the planes were towing targets, and others 
were firing guns. Skeels was struck on the 
head by a fourteen-inch pipe, which fell 
either from one of the airplanes or from 
one of the targets the planes were towing. 
In an action under the Federal Tort Claims 
Act, the administrator relied upon the res 
ipsa loquitur doctrine, alleging that defendant 
was negligent in permitting maneuvers, the 
firing of guns and the towing of aerial tar- 
gets over a place that was not restricted. 
Defendant moved to dismiss on the grounds 
that whatever injury was caused resulted 
from combat activities of the armed forces 
while the nation was at war, and that no 
negligence was shown. The law relied upon 
the LaFollette Legislative Reorganization 
Act of 1946, which confers upon the judges 
of the United States District Courts the duty 
to hear and determine “any action against 
the United States for money only ... on 
account of damages to or loss of property 
or any action of personal injury or death 
caused by the negligent or wrongful act of 
an employee of the Government while act- 
ing within the scope of his employment, 
under circumstances where the United 
States, if a private person, would be liable 
in accordance with the law of the place 
where the act occurred.” Section 421 pro- 
vides that claims arising out of the com- 
batant activities of the military or naval 
forces during time of war do not come 
within the act. 


Although the United States was stil] at 
war with Japan at the time of the accident, 
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the court did not believe that target practice 
was a “combatant” activity within the mean- 
ing and intention of the statute. If it had 
been intended that all activities in further- 
ance or preparation for war were to be in- 
cluded, the use of the words “war activities” 
would have been more appropriate. Nor 
did the court feel it could say as a matter 
of law that any part of the coastal waters 
could, without warning, be used for aerial 
target practice merely because it was as 
much as six miles from shore. The motion 
to dismiss was denied.—Skeels, Adm., etc. 
v. United States of America. United States 
District Court, Western District of Louisiana. 
July 7, 1947. 15 CCH NEGLIGENCE Cases 100, 
Booth, Lockard & Jack, Whitfield Jack, 
Shreveport, Louisjana, for Plaintiff. 


Malcolm E. Lafargue, United States Attorney; 
William J. Fleniken, Assistant United States 
Attorney, for Defendant. 


NURSE TRIPPS OVER PAN 


(NEW JERSEY) 
e Charitable hospital’s liability 
Status of private nurse 
Invitee v. beneficiary 


While carrying a patient’s tray, plaintiff, 
a private nurse hired through defendant's 
hospital registry service and personally paid 
by the patient, was injured when she fell over 
a pan which a hospital employee had placed 
on the floor under a leaking pipe. The reg- 
istry service was operated by the hospital 
as a matter of courtesy and without charge. 
As plaintiff was a graduate of a training 
school operated by the hospital, she obtained 
a preference on the registry list. In addition, 
she was permitted to obtain her meals, paid 
for by the patient, at the hospital. The 
hospital moved for a nonsuit on the ground 
that plaintiff was a recipient of the bene- 
factions of the hospital, which was a char- 
itable corporation and not liable for the 
mere negligence of its servants. 


Some states have adopted the rule of 
absolute immunity of charitable corpora- 
tions, but New Jersey follows the rule of 
qualified immunity. In view of the definition 
of a beneficiary as “the recipient of another's 
bounty, one who has received a benefit or 
advantage,” the court thought it clear that 
defendant did not bestow any bounty on 
plaintiff when it authorized her to attend a 
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hospital patient. It merely permitted her to 
earn a livelihood under circumstances which 
were mutually advantageous and beneficial. 
It was not charity which prompted defendant 
to train plaintiff and others in the nursing 
school, but the realization that well-regu- 
lated hospitals require the services of com- 
petent nurses. Nor was there any charitable 
intent in the operation of a free registry 
system, but rather expediency, enabling de- 
fendant to provide competent nurses to patients. 
The court concluded that plaintiff could not 
be brought within the rule of exemption of 
charitable organizations and that defendant 
had violated its duty to plaintiff, an invitee, 
to use ordinary care to keep the premises 
reasonably safe. Judgment was entered for 
plaintiff—Rose v. Raleigh Fitkin-Paul Mor- 
gan Memorial Hospital-Ann May Founda- 
tion. New Jersey Supreme Court. May 14, 
1947. 15 CCH NEgEGLIGENCcE CAses 75. 
Parsons, Labrecque, Canzona & Combs, 18 


Wallace Street, Red Bank, New Jersey, for 
Plaintiff. 


Durand, Ivins & Carton, 733 Mattison Avenue, 
Asbury Park, New Jersey, for Defendant. 


CHILD STRUCK BY KICKED CAN 


(CALIFORNIA) 


e Children playing game 
Player’s degree of care 





Four children were gathered in the neigh- 
borhood alley playing a variation of hide- 
and-seek, known as “kick the can.” One of 
the players, who was selected as “it,” would 
place the can in the middle of the alley and 
count to a prearranged number, thus allow- 
ing the other players to run and hide. Their 
hiding places were limited to four or five of 
the surroundinng yards. The one who was 
“it” would then go in search of the others. 
If “it” saw another player, both would run 
for the can. If “it” arrived there first, the 
other player became a prisoner and had to 
remain in the vicinity of the can, while “it” 
continued to hunt until all players had thus 
been taken prisoner. However, if one of the 
other players succeeded in beating “it” to 
the can, that player would kick the can as 
far as he could; this action would release the 
other prisoners, and all players would again 
hide. One of the girls testified that they 
always kicked the can either north or south 
along the alley and that there was a rule 


that when the girls played the can should 
not be kicked over the fence. 


On this occasion plaintiffs’ eleven-year-old 
daughter, Marlene, was “it.” She had caught 
the two younger children, and while she 
was looking for Jack, the fourth participant, 
he started to race for the*can. When she 
spotted him from her yeard, she started to 
run for the alley, but having decided that 
she could not beat him, stopped at the back 
gate. When twelve-year old Jack arrived 
at the can, he tried to kick it over the 
fence on the other side of the alley. His aim 
was bad, and the can struck Marlene in the 
face. As a result, she lost the use of one 
eye. The jury returned a verdict for $27,000 
in favor of plaintiffs. 


Though it deplored the unfortunate acci- 
dent, the court found the evidence wholly in- 
sufficient to sustain the implied finding that 
Jack had failed to use ordinary care to 
avoid injury to Marlene. The injury was the 
result of a danger inherent in this game. A 
minor is not expected to use the degree of 
care expected of an adult, but only that 
amount common to children of the same 
age under similar circumstances. Judgment 
for plaintiffs was reversed.—Hoyt, etc., et 
al. v. Rosenberg. California District Court 
of Appeal, Fourth District. June 20, 1947. 
15 CCH NEGLicENce Cases 71. 


John W., Holler, H. J. Hunter, for Appellant. 
Monroe & McInnis, for Respondents. 


BABY SUCKS KEROSENE 
FROM OPEN VENT PIPE 


(TENNESSEE) 
e Landlord’s liability 


Under contract to the United States Gov- 
ernment, defendant Roane-Anderson Com- 
pany rented, maintained and repaired the 
houses in the Oak Ridge area. Plaintiffs 
rented one of the completely furnished 
homes. Among other household equipment 
was a coal-burning stove which had been 
converted into a kerosene-burning stove 
before plaintiffs rented the house. In making 
the conversion, a small pipe had been run 
from the kerosene tank to the end of the 
stove, where it led to the burners. At the 
point where the pipe entered the stove it 
connected with a standard affixed to the 
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floor, and at the same point were two valves 
used in regulating the flow of the fluid into 
the burners. Just above and between the 
valves a vent pipe protruded above the stand- 
ard affixed to the floor. The top of the pipe 
was eighteen inches above the floor. Shortly 
after plaintiffs moved into the home, their 
baby, who was just beginning to walk pulled 
herself up and sucked gasoline from the pipe. 
The child was rushed to a hospital, where 
she died three days later. 


The court viewed the accident as, indeed, 
unfortunate. But, it went on to say, “Those 
of us of the older generation, and especially 
we who were raised in rural areas well 
remember that coal oil was our only source 
of light at night. It was a standard necessity 
in all homes. A small can, open and acces- 
sible, was always present. We never con- 
sidered it dangerous in so far as children 
might drink it. We do not think any rea- 
sonable man would find it necessary to so 
guard this commodity as to place it out 
of reach of a child. Certainly nothing in- 
herently dangerous can be found in an open 
kerosene container or in kerosene... . ‘The 
duty to use care arises from prohabilities, 
rather than from bare possibilities, of dan- 
ger.’” Judgment for the owner and agent 
was affirmed.—Smith et ux. v. Roane-Ander- 
son Company et al. Tennesseee Court of 
Appeals, Eastern Division. July 9, 1947. 
15 CCH NEGLIGENCE CASEs 62. 

Cates, Fowler, Long & Fowler, Knoxville, 
Tennessee, for Plaintiff in Error. 


Hodges & Doughty, Poore, Kramer, Cox & 
Overton, Knoxville, Tennessee, for Defendants 
in Error. 


ROLLER COASTER JERKS 


(CONNECTICUT) 
e Patron injured 
Worn condition of chain 
Expert’s testimony 


Plaintiff boarded the “Thunderbolt” roller 
coaster and took hold of the safety bar with 
both hands. Just as the train passed over 
the first rise, a violent jerk of the car raised 
plaintiff from his seat, threw him forcibly 
against its back and fractured his second 
lumbar vertebra. The train leaves the load- 
ing station, goes down a slight grade and 


makes a left turn through a tunnel; and then 
metal hooks or “dogs” underneath the cars 
engage in a conveyor chain of heavy metal, 
which hauls trains to the top of the first 
grade, the high point of the structure. The 
chain is engaged in the motor house of the 
coaster by a sprocket gear. When the chain 
is in proper condition, the dogs under the 
cars and the sprockets of the gear engage 
the chain smoothly so that the cars are 
carried to the top of the first incline and 
released without any jerk. Plaintiff’s expert 
testified that he had watched the roller 
coaster in operation for forty-five minutes 
from a distance of seventy-five feet about a 
week after the accident. He had seen cars 
jerk on their way up the incline, and said 
that this was due to excessive slack caused 
by wear and that the irregular slapping noise 
which he heard was caused by the same con- 
dition. In his opinion the roller coaster was 
not reasonably safe at the time he observed 
it, and it had been unsafe for at least 
two weeks. His opinion was in direct con- 
trast to that of defendant’s expert. 


Defendant argued that the testimony of 
plaintiff’s expert was unworthy of belief be- 
cause it was based wholly upon his observa- 
tion of the operation of the coaster while 
he was standing seventy-five feet away. Dis- 
cerning no error, the court ruled that the 
jury was entitled to believe that the expert, 
who had had fourteen years’ experience in 
the operation of similar roller coasters, was 
qualified to express his opinions upon what 
he saw and heard even from a vantage point 
seventy-five feet away. Judgment for plain- 
tiff was affirmed.—Sanderson v. Bob’s Coaster 
Corporation. Connecticut Supreme Court of 
Errors. July 10, 1947. 15 CCH NEGLIGENCE 
Cases 60. 

David M. Reilly, David Goldstein, Edwin A. 
Levere, for Appellant. 

Philip Reich, for Appellee. 


PICNIC TABLE TOP BREAKS 


(PENNSYLVANIA) 
e Amusement park patron injured 
Degree of care 
In rising from her seat at a picnic table 


in defendant’s amusement park, plaintiff fell 
and broke her leg when the end of the plank 
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on the table, on which she was leaning, went 
down. Because the crosspiece to which the 
board was nailed had rotted, the nails failed 
to hold when weight was applied to the other 
end of the board. The care required of an 
owner of a place of amusement in the way 
of inspection of the equipment varies in 
direct proportion to the hazard involved. 
Where dangerous amusement devices, theatre 
seats and flooring are used, the very highest 
degree of care, amounting almost to the obli- 
gation of a common carrier, has been re- 
quired. How exacting is the requirement 
for a picnic table? The court had difficulty 
in naming an object less likely to cause 
injury. Although it would not be beyond 
reason to anticipate that someone might put 
his full weight upon some part of the table 
top, this is not its normal use, and the 
probability of injury resulting from such an 
act is rather remote. Two carpenters in- 
spected the tables weekly, walking around 
them and examining those that did not 
appear in good condition. Although they did 
not tap every piece of wood in the 500 tables 
or take hold of the board’s constituting 
the tops, loose boards were usually dis- 
covered in the spring when the laborers dis- 
tribute the tables in the park. The laborers 
who cleaned off the tables were required to 
report to the office anything that appeared 
defective. 


To discover the defective board, defendant 
would have had to have a system of inspec- 
tion by which, in addition to its inspection of 
the seats and supports, one of its employees 
would have lifted every board in the table 
tops at frequent intervals. In view of the 
comparatively innocuous character of a table, 
the court thought such a requirement would 
have imposed an entirely unreasonable duty 
upon the owner. Defendant’s motion for 
judgment was granted—Brown et al. v. 
Dorney Park Coaster Company, Inc. United 
States District Court, Eastern District of 
Pennsylvania. May 9, 1947. 15 CCH NEGLI- 
GENCE CAsEs 49, 

Reabuck & Vilia, 535 Hamilton Street, Allen- 
town, Pennsylvania; Martin H. Philip, Citizens 


National Bank Building, Slatington, Pennsyl- 
vania, for Plaintiffs. 


Thomas R. White, Jr., C. L. Cushmore, Jr., 
Land Title Building, Philadelphia, Pennsyl- 
vania, for Defendant. 
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NEEDLE 
LEFT IN PATIENT'S ABDOMEN 


(TENNESSEE) 
© Surgeon’s liability 
Circumstantial evidence 
Sufficiency of proof 


Plaintiff consulted defendant, a skilled sur- 
geon, for an infection of the Fallopian tubes, 
diagnosed by defendant as chronic salping- 
itis. Some months later plaintiff developed 
symptoms of appendicitis, and defendant re- 
moved her appendix on June 8, 1941. Imme- 
diately after the operation she complained 
of a sharp, jabbing pain in her right side 
in the region of the incision; but defendant 
assured her repeatedly that her condition 
was Satisfactory and that the pain was caused 
by her imagination. Four years later another 
doctor removed a needle from the right 
lower quadrant of the pelvis within the peri- 
toneal sac enfolded in the fat of the omentum, 
and thereafter plaintiff experienced no fur- 
ther pain. Plaintiff offered no direct proof, 
but relied upon the circumstances that the 
location and character of the pain she had 
previously suffered changed immediately 
after the operation, the location of the needle 
within the peritoneal sac, and the fact that 
the jabbing pain persisted until the needle 
was removed and then ceased immediately, 
as making an issue of fact as to whether 
the needle was left in her abdomen by de- 
fendant or one of his assistants. Defendant, 
likewise, offered no direct proof that the 
needle was not left in the wound during 
the operation, but testified that the technique 
used by him would not call for the use of 
the needle removed from plaintiff since it 
was a sewing needle and not a surgical 
needle. He offered as possible explanations 
that the needle might have been left in a 
gauze packing prepared by seamstresses at 
the hospital and used within the incision; 
that it might have migrated to the omentum, 
having been introduced into the body in a 
gauze packing by a doctor who did a curette- 
ment of the womb in 1943; that it might 
have been swallowed during infancy; and 
that it might have entered the body through 
the foot or buttocks. 


The trial court directed a verdict for de- 
fendant at the close of the evidence. How- 
ever, the reviewing court thought plaintiff 
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did offer evidence from which a jury might 
conclude that the needle had entered her 
body during the operation and that the 
explanations and circumstances offered by 
defendant were not sufficient, as a matter 
of law, to dissipate the inferences favorable 
to plaintiff. Nor did defendant’s proof over- 
come, as a matter of law, the inferences of 
negligence under res ipsa loquitur, which 
doctrine would be applicable if it had been 
found that the needle entered through the 
incision. It is the duty of the nurse to keep 
track of the needles in the operating room, 
and the surgeon is responsible for the acts 
of the nurse during the operation. Whether 
the nurse was negligent in not making a 
count of the needles at the end of the opera- 
tion presented a question for the jury. Judg- 
ment for defendant was reversed and the 
cause remanded for a new trial.—Johnson v. 
Ely. Tennessee Court of Appeals, Eastern 
Section. July 9, 1947. 15 CCH N&GLIGENCE 
Cases 81. 

A. C. Grimm, Jennings, O'Neil & Jarvis, Knox- 
ville, Tennessee, for Plaintiff in Error. 


Clyde W. Key, Knoxville, Tennessee, for De- 
fendant in Error. 


FILLY STRAYS 


(WEST VIRGINIA) 


e Interurban’s liability 
Motorman’s lookout 


During the night a filly escaped from its 
pasture through a break in the fence and 
strayed onto the interurban track, where it 
was struck and killed. A dense fog limited 
the motorman’s vision to a distance of fifteen 
to twenty feet. He first saw the horse at a 
distance of fifteen feet and immediately 
applied the brakes so suddenly that a pas- 
senger who had just boarded grabbed a post 
to keep from falling. The car was being 
operated at ten to fifteen miles an hour 
when the emergency brakes were applied. 
When it came to a stop, it was ten to fifteen 
feet past the body of the horse. The horse 
approached from the side; and because the 
track curved to the right, the headlight was 
focused to the left of the horse. There was 
absolutely no evidence from which a jury 
could have inferred the motorman’s failure 
to keep a proper lookout or to bring the 


car to a prompt stop. Consequently, the 
trial court was justified in directing a verdict 
for defendant.—Goff v. City Lines of West 
Virginia. West Virginia Supreme Court of 
Appeals. May 20, 1947, 15 CCH NEGLIGENCE 
CAsEs 5. 

Guy H. Burnside, Cornelius C. Davis, Clarks- 


burg, West Virginia; Jed W. Robinson, Grafton, 
West Virginia, for Plaintiff in Error. 


Steptoe & Johnson, Oscar J. Andre, Kdward 
W. Eardley, Clarksburg, West Virginia, for De- 
fendant in Error. 


DARKENED STAIRWAY 


(TENNESSEE) 


e Customer injured 
Light shaded by body 


Plaintiff wife gripped the handrail as she 
descended the stairway from the second to 
the first floor in defendant’s store. Because 
she was unable to see where she was going, 
her foot slipped and she fell. The unlighted 
stairway, which led to the office, was located 
in the rear of the building and completely 
enclosed to the ceiling of the second floor. 
Although there was no light directly in front of 
the stairs at the bottom, there was a light at the 
side of the entrance to the stairs and one 
directly in front of the top of the stairs. 
A clerk directed plaintiff to the office and 
ascended the stairway with her. She de- 
scended alone. Her body was found between 
the light at the top of the stairs and the 
stairway. The court viewed as strongly 
significant the fact that there was but one 
light which shone upon the stairway and 
that it was cut off by plaintiff’s body. Plain- 
tiff could not be expected to observe before 
she started to descend that her body would 
eliminate this light and make the stairway 
too dark for her own safety. The question 
of her contributory negligence and defend- 
ant’s negligence was correctly submitted to 
the jury, and judgment for plaintiff wife 
and her husband was affirmed.—Sanford et 
al. v. Charles Stores Company. Tennessee 
Court of Appeals, Middle Section. June 28, 
1947, 15 CCH NEGLIGENCE CAsEs 1. 

Hume, Howard, Davis & Gale, Nashville, Ten- 
nessee, for Plaintiff in Error. 


Ewing Smith, Murfreesboro, Tennessee, for 
Defendants in Error. 
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MOUSE IN BOTTLED BEVERAGE 


(ILLINOIS) 


e Manufacturer’s liability 
Negligent inspection 
Implied warranty 


Plaintiff and her sister entered the Spa 
Sweet Shop, and each ordered a bottled 
beverage. The waitress took two bottles 
from the cooler, removed the caps with a 
bottle opener, and placed the bottles in front 
of her customers. When half of her drink 
had been consumed, plaintiff remarked to 
her sister that it had an “awful taste”; but 
when her sister remarked that hers tasted all 
right, plaintiff continued to drink. When 
she came to the bottom of the bottle, her 
straw hit something. She picked up the 
bottle and let out a loud scream when she 
saw a dead mouse. Immediately she became 
nauseated and left the shop. Her condition 
continued for a peroid of two weeks. Plain- 
tiff sought recovery from the manufacturer 
for negligence in bottling the mouse along 
with the beverage, on the theory that de- 
fendant had breached its implied warranty 
that the beverage was fit for human consump- 
tion. The bottler offered evidence that when 
bottles are returned to the plant from the 
retailers, many of them contain foreign sub- 
stances; that no attempt is made to remove 
foreign objects before the bottles enter the 
washing machine; that when the bottles are 
finally discharged from the washer, they re- 
main stationary while an employee inspects 
them at the rate of 264 bottles a minute 
for breaks or cracks and foreign matter. 
They are then carried on a conveyor to be 
filled; but while they are moving before 
entering the filler, they are inspected by 
another employee at the same rate of 264 
bottles a minute. After thirty minutes of 
work an inspector receives fifteen minutes 
off because of the tedious nature of the job. 


The court thought that it could be fairly 
inferred that deferidant did not use reason- 
able care in inspecting the bottles. As a 
matter of common knowledge and experience, 
a reasonably careful inspection could not have 
been made by an examination of the bottles 
at the rate of 264 a minute. 


The court also rejected defendant’s con- 
tention that because of the absence of privity 
of contract between it and plaintiff there 


Uuntninity 


NEGLIGENCE (Other 
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could not have been an implied warranty. 
The court ruled that where an article of 
food or drink is sold in a sealed container 
for human consumption, public policy de- 
mands the imposition of an implied warranty 
upon the manufacturer that the article is 
wholesome and fit for use. Judgment for 
plaintiff was affirmed.—Patargias v. Coca- 
Cola Bottling Company of Chicago, Inc. 
Illinois Appellate Court, First District. June 
23, 1947. 15 CCH Necticence Cases 55. 


Robert D. Thompson, for Appellant, 
Robert Irmiger, for Appellee. 


FREE PASS PASSENGER 
KILLED IN WRECK 


(UTAH) 
@ Railroad’s liability 
Children’s right of action 
Limitation of liability 

Mr. and Mrs. Francis, passengers on de- 
fendant’s train, each used a pass which ab- 
solved the company of all liability in the 
event of injury to person or property, whether 
by negligence or otherwise. En route to 
their destination they were killed when the 
second section of the train crashed into the 
first section. Acting through their guardians, 
the three children brought actions against 
the railroad to recover for the death of their 
father and mother, charging failure to use 
ordinary care in the operation of the second 
section of the train and wanton misconduct 
in the operation of the train. The railroad 
denied negligence and misconduct and as- 
serted the provision on the pass absolving 
it from liability. The cases were submitted 
to the jury on the issue of whether the 
engineer of the second section was guilty of 
wanton misconduct. Verdicts were returned 
for defendant. Plaintiffs appealed in the 
action involving the death of the father, 
asserting error in the refusal of the court 
to submit to the jury the issue of ordinary 
negligence in the operation of the train as 
charged in the first count in the complaint. 


Plaintiffs argued on appeal that the action 
was founded upon the law of Utah and was 
independent of any right of action their 
father might have had; that the conditions 
of the pass upon which their father was 
riding did not abrogate their right of action. 
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They pointed to Article 16, Section 5, of 
the Constitution of Utah, which provides 
that the right of action to recover damages 
for injuries resulting in death shall never 
be abrogated, and to Section 104-311, Utah 
Code Annotated 1943, which provides that 
when the death of a person not a minor is 
caused by the wrongful act or neglect of 
another, his heirs or personal representa- 
tives may maintain an action for damages 
against the person responsible for the death. 


The Utah statute creates a new and sepa- 
rate right of action in the heirs which arises 
on the death of the decedent. However, the 
foundation of the right of action is the 
wrongful injury to the decedent; it is essen- 
tial that the wrongful act be of such a 
character that the decedent could have main- 
tained an action for damages if death had 
not followed his injury. The pass had been 
issued under provisions of the Hepburn Act, 
as amended, 49 USCA, Section 1, and the force 
and effect of the condition attached to the 
pass were governed by federal and not state 
law. Where the holder of a pass containing 
such a condition uses the pass for trans- 
portation in interstate commerce and is killed 
en route as the result of an accident, the 
company issuing the pass is not liable to 
the surviving heirs of the deceased under a 
state statute such as Section 104-3-11, Utah, 
for damages caused by ordinary negligence 
in operating the train. The trial court cor- 
rectly declined to submit this issue to the 
jury, and judgment for defendant was affirmed. 
—Francis, etc. v. Southern Pacific Company. 
United States Circuit Court of Appeals, 
Tenth Circuit. July 9, 1947. 15 CCH NEctrI- 
GENCE CASES 42. 

Parnell Black, B. E. Roberts, Calvin W. Raw- 


lings, H. E. Wallace, Wayne L. Black, for 
Appellants. 


Paul H. Ray, S. J. Quinney, Grant C. Aad- 
nesen, Ray, Quinney & Nebeker, for Appellee. 


CANNON MUZZLE 
PINS HEAD TO GROUND 





(CONNECTICUT) 
e Child injured 
Nuisance 
Municipality’s liability 
A cannon captured in the first World War 
was placed in the city park near Liberty 


House. Its two wheels and spade, or trail, 
were placed on cement blocks sunk in the 
ground and fastened to the blocks. As a 
result of prolonged exposure to the weather, 
the mechanism for depressing and turning 
the barrel had rusted and corroded and 
would not operate. Without a chain securing 
the trail, if the barrel was depressed, the 
trail would rise. Liberty House was moved 
for the purpose of a war bond drive. This, 
in turn, necessitated moving the three thou- 
sand pound cannon, which was placed on 
level ground a few feet from its former 
location with the trail and wheels unfastened. 
The children of two generations had been 
captivated by the cannon, and in wartime 
it was particularly fascinating as a play- 
ground. The seven-year-old plaintiff and 
six other children were having great sport 
on and about the cannon in its new location. 
Plaintiff grasped its barrel from beneath, 
threw his legs over it, and squirmed out 
to the end as he and other boys had done 
without harm countless trmes when the can- 
non was in its original location. While plain- 
tiff was executing this gymnastic feat, two 
companions, who had been sitting in seats 
in front of the shield of the cannon, were 
getting off. The trail rose, the barrel went 
down, and its muzzle pinned plaintiff's head 
to the ground, inflicting serious injury. 


In the action, based upon nuisance against 
the city, defendant contended that the real 
cause of the injury was the negligence of its 
employees in failing to anchor the cannon 
and not the creation of a nuisance by re- 
moving it to its new position, and that as 
a governmental agency it was exempt from 
liability for negligence. The cannon had 
been in the second position for four or 
five days at a time of year when the park 
was extensively used by children in play. 
The jury reasonably could have found that 
the cannon, so placed, constituted a nuisance. 
The trial court did not err in denying the 
motion to set aside the verdict for plaintiff— 
Prifty v. City of Waterbury. Connecticut 
Supreme Court of Errors, New Haven County. 
July 1, 1947. 15 CCH Neciicence Cases 18. 

George H. Lynch, James M. Lyneh, for Plain- 
tiff, Appellee. 


Maurice T. Healey, John A. Membrino, for 
Defendant, Appellant. 
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TILTED SIDEWALK BLOCK 


(WISCONSIN) 


e Abutting county property 
Primary liability 





The city maintained a concrete sidewalk 
abutting grounds occupied by the county 
jail. The county used a lawn-watering 
system of sprinklers attached to under- 
ground pipes converging at a manhole on 
the west edge of the sidewalk in the middle 
of the block. The flow of water through 
the pipes was controlled by a valve installed 
underground below frost level and operated 
through a shut-off box at ground level just 
east of the sidewalk and opposite the man- 
hole. For more than three months the side- 
walk had been out of repair. The block of 
concrete lying between the manhole and the 
shut-off box had broken loose and was 
tilted downward, forming a hole in the side- 
walk five inches deep. Plaintiff tripped or 
caught her heel on the uneven surface and 
was thrown to the sidewalk. It was alleged 
that the county had excavated under and 
alongside this concrete block many times 
during the preceding years and had failed 
to replace the excavated earth or to rein- 
force or replace the block to prevent its 
sinking after the replaced earth settled. In 
doubt as to whether the city or the county 
was primarily liable, plaintiff joined them 
in an action. Appeal was taken from the 
dismissal of her complaint against the county, 
and the city appealed from the dismissal of 
its cross-complaint against the county. 


The court sustained plaintiff's contention 


on appeal. Since the county was a land- 
owner abutting the sidewalk and its active 
interference with the sidewalk constituted a 
nuisance, and since its relationship to-plain- 
tiff was not that of governor and governed, 
it was plainly and primarily liable to plain- 
tiff. The trial court erred in dismissing the 
complaint and cross-complaint against the 
county. Judgment of the lower court was 
reversed and the cause remanded with direc- 
tions to deny the county’s motion for sum- 
mary judgment.—Holl v. City of Merrill, 
Lincoln County, Defendant, Respondent. 
Wisconsin Supreme Court. July 1, 1947. 15 
CCH NEcLicENcE Cases 33. 


Wurster & Curtis, Merrill, Wisconsin, for 
Plaintiff, Appellant. 
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NEGLIGENCE (Other than 


Automobile) 


R. H. Nienow, Merrill, Wisconsin, for De- 
fendant, Appellant City of Merrill. 


D. E. Schnable, Merrill, Wisconsin, for De- 
fendant, Respondent Lincoln County. 


AMPUTEE REMOVED 
TO MENTAL HOSPITAL 


(IDAHO) 


e Wrongful death action 
Improper treatment 


The deceased was admitted to the hos- 
pital on October 23 with a badly mangled 
leg, necessitating amputation above the 
knee. On October 25 defendant doctors 
informed the son that his father was insane. 
Two days later it was suggested to the de- 
ceased’s brother that he sign an insanity 
complaint, but he refused to do so. There- 
after defendant nurse signed a complaint 
charging the deceased with insanity. A 
hearing was held, and the judge issued an 
order committing him to the state hospital 
for the insane. At the time of the hearing 
two persons had to be on each side of the 
bed to hold the deceased down. There was 
evidence that from October 26 to 28 he had 
been restrained to prevent him from getting 
out of bed, tearing the bandages from his 
injured limb, and inflicting indignities upon 
the nurses. On October 28 the injured man 
was moved a distance of one and one-eighth 
miles to the state hospital for the insane, 
where he died within a few days. Seeking 
to recover $50,000 for the wrongful death 
of the decedent, plaintiffs brought an action 
against the hospital, the two doctors and 
the nurse. The complaint alleged that after 
the deceased’s admission to the hospital he 
was not given proper or sufficient medical 
and surgical attention; that offers of his 
friends and relatives to stay with him and 
care for him were rejected; and that in his 
dazed, weakened and shocked condition he 
was largely left to care for himself. It was 
further alleged that the deceased was sane; 
that the removal of a sane man to an insane 
asylum further contributed to the shocked 
condition resulting from his injury and has- 
tened his death; that at the time of his re- 
moval he was in need of further surgical 
and medical assistance; that there were no 
facilities for such care at the mental hos- 
pital; and that the deceased’s removal was 
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for the sole purpose of relieving defendants 
of their duty of caring for him. 


The testimony did not support the allega- 
tions. A witness who had visited the de- 
ceased on October 24 and 25 stated that he 
had no complaint about the operation and 
was perfectly satisfied with the treatment he 
was receiving. She asked to stay at the 
hospital that night, but was not permitted 
to do so. However, she admitted that there 
was no necessity for her to stay with the 

deceased. He made no complaint either to 
‘his son or to his brother concerning his 
operation or his treatment, and neither ob- 
served any indication that he was not receiv- 
ing the proper care. The mere showing of 
a possibility or a suspicion that the negli- 
gence or unskillful treatment received at the 
hands of a physician or surgeon hastened 
or accelerated the death of the deceased is 
not sufficient. The court found absolutely 
no competent substantial evidence to sup- 
port the allegations that death was accel- 
erated or contributed to by the treatment 
he had received in the hospital or by his 
transfer to the insane asylum. The trial 
court’s judgment of nonsuit was affirmed.— 
Willis, Adm., et al. v. Western Hospital 
Association et al. Idaho Supreme Court. 
July 7, 1947. 15 CCH NEGLIGENCE CASEs 64. 


J. H. Felton, Moscow, Idaho, for Appellants. 

Verner R. Clements, Lewiston, Idaho, Cannon, 
McKevitt & Fraser, Spokane, Washington, for 
Respondents. 


PEDESTRIAN 
STRUCK BY UNLIGHTED BOX CAR 





(GEORGIA) 


@ Footpath adjoining tracks 
Gross negligence 


The main line of defendant’s railroad tra- 
versed a populous section of the city, and 
for a number of years the general public 
had used, with defendant’s knowledge, foot- 
paths on both sides of the track. The 
paths were located so near the track that 
unless a pedestrian stepped aside, he would 
be struck by a train. Two streets, Calhoun 
and Webster, about 500 feet apart, inter- 
sected the tracks. At ten o’clock at night 
plaintiff's husband entered the path at Cal- 
houn Street and started to walk north toward 
the Webster Street Crossing. He had gone 
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less than fifty feet when he was struck from 
the rear by a box car and dragged for 10 
feet. The box car was one of two which 
were being pushed by a switch engine in 
charge of defendant Paulk. 


Plaintiff's petition alleged that the engi- 
neer was guilty of gross negligence in driy- 
ing the box cars ahead of the locomotive 
at night with the result that the headlight 
of the switch engine was so close to the end 
of the box cars to which it was coupled that 
the rays were reflected on the end of the 
box cars instead of on the track, thus ob- 
scuring the engineer’s vision and preventing 
him from keeping a vigilant lookout ahead. 
It was also charged that the engineer was 
negligent in failing to blow the whistle or 
toll the engine bell and in failing to have 
a light or watchman on the forward box 
car. The petition further stated that the 
engine and box cars were gliding along 
without any noise which would attract the 
attention of her husband. They were mov- 
ing slowly and could have been brought to 
a stop within approximately thirty feet, thus 
preventing her husband’s death. The trial 
court sustained defendants’ demurrer and 
dismissed the petition. 


It was conceded that the deceased was a 
trespasser. If a trespasser’s presence on the 
track is due to peculiar facts and circum- 
stances which relieve him from the guilt of 
lack of ordinary care, the railroad might 
be liable for a mere lack of ordinary care 
in failing to anticipate his presence at a 
time when and a place where it was charged 
with such duty and in thereafter failing to 
take proper precautions for his safety. 
However, plaintiff’s petition did not allege 
any peculiar facts and circumstances which 
might relieve the deceased from the lack of 
ordinary care in exposing himself. There- 
fore, if defendants were guilty of gross neg- 
ligence, as alleged in the petition, they still 
would not be liable. Judgment of the lower 
court was affirmed.—Smith v. Atlantic Coast 
Line Railroad Company et al. Georgia 
Court of Appeals. June 27, 1947. 15 CCH 
NEGLIGENCE CAsEs 35. 

Titus & Altman, Thomasville, Georgia, for 
Plaintiff. 


W. W. Alexander, Thomasville, Georgia; Ben- 
net & Harrell, Quitman, Georgia, for Defend- 
ants. 
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FLAGMAN'S WARNING IGNORED 


(TEXAS) 


e Pedestrian struck by train 
Substitution of own judgment 


The tracks opposite Mr. Burden’s store 
consisted of a main line and a siding on the 
east side of the main line. A freight train 
going north had pulled onto the side track 
for the purpose of meeting a passenger 
train and thereafter to pick up some box 
cars. After clearing its caboose of the main 
line, the freight train cut its engine and 
eleven box cars to open the grade crossing 
for those wishing to cross the tracks. The 
rear brakeman stood at the grade crossing 
to warn the public of the approach of the 
passenger train. Just south of the grade 
crossing stood an immigrant car in the 
freight train. Mr. Burden and two others 
came to the east side of the immigrant car 
and engaged in conversation with the immi- 
grant. In a few minutes he left the east 
side of the immigrant car, walked north 
nearly to the end of it, turned to his left 
and walked across the side track into the 
space between the side track and main line. 
Glancing at the flagman and then to his 
right toward the oncoming passenger train, 
Burden took one or two steps onto the main 
line track, where he was struck and killed 
by the passenger engine. 

The jury found defendant negligent in 
operating the train at an excessive speed, in 
failing to sound the whistle or ring the bell, 
and in leaving a freight car so near to the 
crossing that it obscured the deceased’s view 
of the approaching passenger train. It fur- 


UU 


ther found that the fireman had discovered 
and realized that the deceased was in a situa- 
tion of imminent peril, but had failed to exer- 
cise ordinary care to avoid the accident. On 
appeal, the Court of Civil Appeals sustained 
defendant’s contention that there was no 
evidence to support submission of the issue 
of discovered peril. But it affirmed the 
judgment for plaintiff on the ground that 
there was no merit in the contention that 
plaintiff was guilty of negligence in stepping 
onto the track in front of the oncoming 
train. There was evidence that his attention 
was diverted by the noise of the freight 
train [INSURANCE LAW JouRNAL, April, 1947, 
page 379]. 

The Texas Supreme Court reached other 
conclusions. Burden’s companions outside 
the immigrant car testified that Burden had 
remarked, “There comes twenty-five. I must 
be going,” thus indicating that he heard the 
approaching passenger train. He had looked 
at the flagman, who called to him twice and 
held his hands upward with palms extended. 
Burden hesitated momentarily and then pro- 
ceeded onto the track. The only reasonable 
conclusion, the court believed, was that Bur- 
den was unwilling to heed the flagman’s 
warning and substituted his own judgment. 
Judgment for plaintiff was reversed and en- 
tered for defendant—Texas & New Orleans 
Railroad Company v. Burden. Texas Su- 
preme Court. June 25, 1947. 15 CCH NEc- 
LIGENCE CASES 7. 

Roy E. Minton, Roy L. Atterbury, Baker, 


Botts, Andrews & Wharton, Houston, Texas, for 
Petitioner. 


Campbell & Foreman, Livingston, Texas; Col- 
lins, Dies, William & Garrison, Lufkin, Texas, 
for Respondent. 
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World War | Hazards Still Exist 


There are still reasons to carry war risk insurance. Aside from the fact that 
many hundreds of ships have suffered damage from floating mines since the two 
V-Days, another interesting news item was uncovered lately. The Coast Guard 
discovered a mine floating off Cape May, New Jersey. It turned out that it was 
not a mine of World War II, but an extremely alive mine of World War I, 


containing 1200 pounds of TNT. 


When it was detonated, the concussion was 


felt at a distance of twenty miles. Judging from this experience, it will probably 
be a matter of many years to come before there can be any assurance of the 


safety of shipping from such menaces. 
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Interurban’s liability 
Filly struck 
Motorman’'s lookout (W. Va.) ....... 760 
Landlord’s liability 
Defective banister spindle 
















a SPT ree ete 751 
Open vent pipe 

Baby sucking kerosene (Tenn.)...... 757 
Tenant's guest injured 

Ventilating shaft, fall (Cal.).......... 753 







Municipality's liability 
Cannon muzzle 
Pom CEIOINL) occ kkk ccescncsaers 762 
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Negligence Cases (Other than Automobile) 


—continued 


Municipality’s liability—continued 


Fire extinguished, wet sidewalk 


Pedestrian injured (N. C.) ..... 53 
Monument slab unsupported 
Child injured (Ga.) 74 


Pond, holes steamed in ice 
Child drowned (Minn.) ............ 4 
Owner's liability 
Carnival patron injured 
‘‘Caterpillar’’ cover lowered on arm 


(Tenn.) . Res aes . 5 
Picnic table top breaking 
Park patron injured (Pa.) .... can 
Reller coaster jerking 
Patron injured (Conn.) nant 78 


Pedestrian injured 
Crossing tracks 
Stepping in front of train (Tex.).... 765 
Fire extinguished, wet sidewalk 


Municipality’s liability (N. C.) 753 
Footpath adjoining railroad tracks 

Unlighted box car (Ga.) .. . 764 
Tilted sidewalk block 

City v. county’s liability (Wis.) ... 763 


Physician's liability 
Needle left in patient's abdomen 
Circumstantial evidence (Tenn.) 759 
Wrongful death 
Removal of amputee to mental hospi- 
tal (Idaho) 763 
Power company’s liability 
Substation employee electrocuted 
Duty to warn (Mo.) 752 
Railroad's liability 
‘“‘Free pass’’ passenger injured 
Children’s right of action (Utah) 761 
Pedestrian injured 
Stepping in front of train (Tex.) 765 
Unlighted box car overtaking (Ga.).. 764 
Store customer injured 


Dark stairway, fall (Tenn.) ....... as ae 
Olson, Delmar 
“‘Photographic Records as Evidence’’.... 689 
“Omnibus Clause, The”’ 
By Kenneth M. Wormwood ............ 700 
‘Photographic Records as Evidenee”’ 
By Delmar Olson .... aa bears Oe 


Public Liability Insurance 
Notice of accident 
““As soon as practicable”’ 
Waiver (Minn.) . 734 


‘“‘Respondeat Superior—A Dectsine of Lim- 
ited Elasticity”’ 


By George A. Long ..... eae ; 682 
Smoot, George A. 
“‘The Cancellation Clause’ ......... .... 


‘*‘What the Courts Are Doing”’ 
Fire insurance 
Union mortgage clause 
Subrogation (W. Va.) ...........- 712 


Windsterm Insurance 
Water damage exclusion 
Beach dwelling tilted (N. Y.)....... 732 


Wormwood, Kenneth M. 


“The Omnibus Clause” ......... 700 
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